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Ombudsman Investigation: 

 

CARE DENIED - Failure to Provide Long-Stay Care for Under 65s  

A complaint against the Health Service Executive  

   

Summary  

This report deals with two separate but related complaints against the Health Service 

Executive (HSE) arising from the refusal of the HSE to refund fees paid for private nursing 

home care.  The complaints were made on behalf of two women who, it is claimed, were 

left with no alternative but to avail of private nursing home care because of the failure of 

the relevant Health Boards, at the time, to provide public long-stay care.  In both cases, the 

women involved had medical cards.  In both cases their families applied under the Health 

Repayment Scheme1 for a refund of the private fees; and in both cases the claims were 

rejected.  The Ombudsman accepted that the Health Repayment Scheme was not the most 

appropriate mechanism for dealing with the circumstances of these two cases.  

Nevertheless, she decided to investigate the complaints to establish whether redress might 

be provided in some other way. 

As a result of this investigation, the Ombudsman has recommended payments of €130,000 

to one claimant, and €38,000 to the other claimant, and these recommendations have been 

accepted by the HSE.  

 

 

The two cases in this report 

1.  Mrs. Catherine Bennett  [The names in this report have been changed.] 

Mrs Bennett entered a private nursing home in May 2002 at the age of 57 years.  At that 

time, she was suffering from a slow-growing malignant brain tumour which left her in need 

of constant care.  Her condition gradually deteriorated and she died three years later, in 

May 2005.   

The complaint in her case was made by her daughter, Ms Ann Carthy.  In her complaint Ms 

Carthy outlined how her mother had been forced to go into private nursing home care as 

the then South-Eastern Health Board was unable to provide her with a place in a long-term 

public institution. In fact, her original application for placement in public nursing home care 

was rejected on the basis that she was under 65 years of age.  There was only one long-term 

facility operated by the SEHB in the area, and the management there had told her that her 

mother would not be allocated a place there as she was under 65 years of age. 
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Ultimately, Ms Carthy had to make private arrangements for the care of her mother, who 

had to pay a substantial portion of her nursing home costs.  In fact, as her mother was a 

medical card holder, she should not have had to meet any of those costs.  Ms Carthy applied 

for a refund of these charges, on behalf of her mother’s estate, under the Health 

Repayment Scheme.  This was refused by the HSE on the grounds that she was a private 

resident in a private nursing home, and was therefore excluded from the repayment 

scheme.  The refusal of the refund was upheld on appeal, and Ms Carthy then complained 

to the Ombudsman. 

 

2. Ms. Mary Connolly 

Ms Connolly suffered a stroke in 1996 and, as a result, required long-term residential care.  

She was 53 years old at that time.  The complaint was made on her behalf by her nephew, 

Mr Gerard Connolly, who has Power of Attorney and looks after her affairs. 

He tried to place her in a public nursing home but the then Mid-Western Health Board failed 

to provide a place for her as it had no appropriate long-stay facilities for those under 65 

years of age.  He was therefore forced to place her in a private nursing home.   She entered 

the nursing home in 1997, and has been there since then.  In his complaint he reported that 

he had spent over €218,000 on his aunt’s care since she entered the nursing home, even 

though she had a medical card and should not have had to suffer these charges.  The costs 

were partly financed by the sale of her home, and the balance was met from her social 

welfare payments and from contributions from members of her family. 

In 2006 Mr Connolly applied under the Health Repayment Scheme for a refund of the 

charges incurred in paying for his aunt’s care.  This application was refused on the grounds 

that the repayment scheme does not apply to private patients of private nursing homes.  He 

appealed this refusal and his appeal was also rejected.   

Ms Connolly now receives support under the Nursing Home Support Scheme and her 

current care costs are therefore no longer a burden on her family.  Mr Connolly’s complaint 

to the Ombudsman concerned the failure of the HSE to provide proper nursing home 

support for his aunt, and its failure to refund the costs incurred. 

 

The HSE’s Position 

Prior to the commencement of this investigation the Ombudsman requested the HSE to 

review its position on the cases.  After a long delay, the HSE responded, outlining its 

position.  In summary, it said that it had acted in accordance with its statutory obligations in 

providing long-stay care to patients “within the limits of the resources available.”  It 

acknowledged that under-65s are as entitled as over-65s to long-stay care, but said that 

different facilities are often required by under-65s in those circumstances.  In any case, it 
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said that it would not be in a position to pay compensation as to do so would restrict its 

funding for other patients and services. 

 

Obstruction of the Ombudsman 

The Ombudsman was aware that more than 300 sets of legal proceedings against the HSE 

had been initiated in other broadly similar cases, and that some of those cases had been 

settled out of Court.  The Ombudsman considered that the details of the settlements were 

relevant to the cases in this investigation.   The Ombudsman therefore required the HSE to 

provide details of the settlements in accordance with her powers under the Ombudsman 

Act. 

The HSE took some time to provide a clear response, but eventually it stated that it was 

refusing to provide the information required.  The Ombudsman’s view is that this amounted 

to obstruction of her investigation and she will be reporting this to the Dáil and Seanad in 

her forthcoming Annual Report for 2012. 

 

The Ombudsman’s Findings 

The Ombudsman found that the HSE was obliged to provide long-stay care for the patients 

involved.  She found that it had failed to do so, and that the two women concerned incurred 

major costs which they should not have had to incur.  Insofar as this failure to provide 

nursing home care arose because the women in question were under 65 years of age, the 

Ombudsman found that this was age discrimination and contrary to the Equal Status Acts. 

She recommended that €130,000 in compensation should be paid to Ms Connolly and 

€38,000 to Ms Carthy.  The HSE has accepted these recommendations.  However, it has not 

accepted the Ombudsman’s findings. 

 

1 The Health Repayment Scheme 

Prior to 2005, there was no legal basis for imposing charges for hospital in-patient services (which included 

long-stay hospital care) on people with medical cards.   However, despite the absence of a legal basis for doing 

so, health boards had long been charging medical card patients for long-stay care. The validity of these charges 

was questioned over the years, not least by the Office of the Ombudsman. In 2004 the Department of Health 

sought the advice of the Attorney General on the matter. The Attorney General advised that the practice was 

not legally sound and, in December 2004, charges on people with medical cards were stopped.  

The Health Repayment Scheme was introduced in 2006 to provide for the repayment of the illegal charges.  
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I.     What this Report is about. 

 

This investigation report deals with two separate but related complaints against the Health 

Service Executive (HSE) arising from the refusal of the HSE to refund fees paid for private 

nursing home care.  The periods to which the complaints relate are 2002– 2004, in one case, 

and 1997 – 2009, in the other case. The complaints were made on behalf of two women 

who, it is claimed, were left with no alternative but to avail of private nursing home care 

because of the failure of the relevant Health Boards, at the time, to provide public long-stay 

care. In both cases, the women involved had medical cards.  In both cases their families 

applied under the Health Repayment Scheme (see page 20) for a refund of the private fees; 

and in both cases the claims were rejected.  The families complained to the Ombudsman 

following the rejection of their claims under the Health Repayment Scheme. 

The issues raised in these complaints may be formulated, in summary, in these three 

questions, which are the main focus of this report: 

1. Did the Health Boards in question have a legal duty to provide long-stay care 

for the two women concerned once they were assessed as in need of such 

care? 

2. If the answer to 1. is YES, did the Health Boards in question fail to meet their 

duty to provide long-stay care? 

3. If the answer to 2. is YES, should the HSE (as successor to the Health Boards) 

compensate the complainants for the costs of private nursing home care 

where those costs were incurred because of the Health Boards’ failures? 

The report arises from an investigation conducted by the Ombudsman in accordance with 

Section 4(2) of the Ombudsman Act 1980.  Where, following an investigation, the 

Ombudsman proposes to make comment or criticism which is adverse to a public body, she 

is obliged to allow that public body an opportunity to make representations to her in 

relation to the proposed findings or criticism.  In this case, and in line with standard 

Ombudsman practice, the HSE was provided with a draft of the Ombudsman's report and 

allowed an opportunity to comment on it2.  In finalising the report, the Ombudsman has had 

regard to the representations made by Health Service Executive.  

 

The report also addresses issues arising from the failure of the HSE to co-operate fully with 

the investigation, as required under the provisions of the Ombudsman Act 1980. 
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2.    The Complaints 
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I.     Complaint Issues 

 

What these two complaints have in common, and what distinguishes them from the typical 

such complaint made to the Ombudsman, is that both women were relatively young (57 and 

53 years old) when it became necessary for them to enter nursing home care in 2002 and 

1997, respectively. In both cases, the Health Boards involved accepted that the patients 

required long-stay care.  In both cases the families say that its Health Board failed to provide 

public long-stay care because neither Health Board had facilities for the provision of long-

stay care for people under the age of 65 years.  While there were too few public long-stay 

beds available for older people (over 65 years) at that time, the families say they were told 

by the Health Boards that there were no public long-stay beds for people under 65 years. 

Thus, according to the families, they had no option other than to find private, and 

expensive, nursing home care for their relatives.   

While the same legal issue arises in both cases, the extent of the claimed adverse impact 

differs significantly.  In one case, that of Mrs Catherine Bennett3 (deceased), the claim 

period is about 31 months (May 2002 – December 2004); in the other case, that of Ms Mary 

Connolly, the claim period is about 12 years (1997 – 2009).  In the latter case, the family 

says that Ms Connolly paid more than €218,000 in private nursing home fees during the 

period 1997 – 2009. 

Both complainants had sought refunds under the Health Repayment Scheme of the costs 

incurred by them, and in both instances the refund claims were refused.  The Ombudsman 

accepted at an early stage that the Health Repayment Scheme was not the most 

appropriate mechanism for providing redress in these cases; that Scheme is directed at 

cases where people were charged for public long-stay care as opposed to private nursing 

home care4.  However, the Ombudsman considers that both complainants have, on the face 

of it, reasonable grounds for seeking refunds of their nursing home costs and she has dealt 

with the complaints on that basis. 
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II.     The case of Catherine Bennett 

 

Mrs Bennett, who was a medical card holder, entered a private nursing home in May 2002 

at the age of 57 years.  At that time, she was suffering from a slow-growing malignant brain 

tumour which rendered her in need of constant care.  Her condition gradually deteriorated 

and she died three years later, in May 2005.   

The complaint in her case was made by her daughter, Ms Ann Carthy.  In her complaint (see 

the Statement of Complaint in Appendix 1), Ms Carthy outlined how her mother had been 

forced to go into private nursing home care as the then South-Eastern Health Board (SEHB) 

was unable to provide her with a place in a long-term public institution. Internal HSE 

correspondence, dating from 2008 and seen by the Ombudsman, shows that her original 

application for placement in public nursing home care was rejected on the basis that she 

was under 65 years of age.  Ms Carthy also reported that there was only one long-term 

facility operated by the SEHB in the area, and the management there had told her that her 

mother would not be allocated a place there as she was under 65 years of age. 

Ms Carthy applied for a Nursing Home Subvention on behalf of her mother as a contribution 

towards the cost of her maintenance in the private nursing home.  This was originally turned 

down by the SEHB on the grounds that her weekly means were assessed as being in excess 

of the qualifying limit.  However, Ms Carthy appealed this decision and her mother was 

granted subvention of €41.10 per week as a result of the appeal.  This amount was well 

short of the amount needed to cover the cost of her weekly care, so Ms Carthy submitted a 

further appeal against the level of subvention granted. 

In August 2003, the SEHB’s Appeals Officer decided that the weekly shortfall in her 

subvention would be funded by the SEHB, so that her weekly nursing home costs were then 

being met in full, through a combination of Mrs Bennett’s income, her Nursing Home 

Subvention, and an additional ‘Disability Contribution’ paid by the South-Eastern Health 

Board.  At that point, her nursing home fees were €476 per week, of which she was required 

to pay €304.40.  However, prior to that, she was required to use her savings to meet the 

shortfall in her subvention in order to pay her weekly fees.  All of Mrs Bennett’s savings 

were used up paying for her nursing home care and, in addition, up to December 2004 (see 

below) all of her Social Welfare pension went directly to pay her nursing home costs. 

By January 2005, the responsibilities of the health boards had been taken over by the HSE, 

and that body wrote to Ms Carthy in 2005 to say that: 

 “Pending further clarification from the Department of Health and children, no charge will 

apply to fully eligible persons i.e. medical card holders or people eligible to hold a medical 

card.  This means that anybody with a medical card will not be charged as and from 

December 9th 2004.  Therefore the person retains all their personal income and the nursing 

home fee...will be paid in full by the [HSE].” 
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This decision to meet the full costs of nursing home care was an admission by the HSE that it 

should, from the outset, have been paying all of her nursing home costs.  The HSE, at this 

point, accepted that Mrs Bennett should be treated as if she were a medical card patient in 

a public nursing home and, thus, that she was a patient whose long-stay care needs should 

have been met all along by the Health Board. 

The net effect of this was that Mrs Bennett had paid a substantial portion of her nursing 

home costs during the period May 2002 to December 2004 when, in fact, as a medical card 

holder she should not have had to meet any of those costs.  Ms Carthy applied for a refund 

of these charges, on behalf of Mrs Bennett’s estate, under the Health Repayment Scheme 

(HRS)5.  This was refused by the HSE on the grounds that she was a private resident in a 

private nursing home, and was therefore excluded from the Health Repayment Scheme.  

The refusal of the refund was upheld on appeal, in June 2008 and Ms Carthy then 

complained to the Ombudsman. 

 

The refund due has been estimated by Ms Carthy to be of the order of €56,000. 
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III.    The case of Mary Connolly 

 

Ms Connolly suffered a stroke in 1996 and, as a result, required long-term residential care.  

She was 53 years old at that time and a medical card holder.  The complaint was made on 

her behalf by her nephew, Mr Gerard Connolly, who has Power of Attorney for her and 

looks after her affairs. 

He stated in his complaint that he sought to have her placed in a public nursing home but 

the then Mid-Western Health Board (MWHB) refused on the grounds that she was under 65 

years of age.  He contends that he was forced to place his aunt in a private nursing home 

because of the failure of the MWHB to provide a public nursing home place for her.   He 

managed to place her in a private nursing home in April 1997 and she has been there since 

then.  At the time he made his complaint, in February 2010, he reported that he had spent 

over €218,000 on his aunt’s care since she had entered the private nursing home.  This was 

partly financed by the sale of her home for a net sum of approximately €127,000 in 2004, all 

of which was directed towards meeting the costs of her care.  The balance was met by Mr 

Connolly, and by Ms Connolly’s siblings, from their own resources. 

Mr Connolly applied for a Nursing Home Subvention to support his aunt’s nursing home 

costs and this was granted, initially at a low rate.  It was subsequently replaced by an 

enhanced subvention, which was granted after an appeal by him in 2003 on the basis that 

the original subvention left her in a position of potential hardship when her overall means 

were assessed.  Nonetheless, the receipt of such a subvention still required substantial ‘top-

up’ payments by Ms Connolly’s family to meet the costs of her nursing home care.  In 

addition, all of her weekly social welfare income (Disability Allowance) went towards her 

nursing home fees. 

In 2006 Mr Connolly applied for a refund under the HRS of the charges incurred in paying for 

his aunt’s care.  This application was refused on the grounds that the HRS does not apply to 

private patients of private nursing homes.  He appealed this refusal and his appeal was also 

rejected.   

Ms Connolly now receives support under the Nursing Home Support Scheme Act which was 

enacted in 2009.  Under this scheme, her costs are met by charging her 80% of her weekly 

pension and her current care costs are therefore no longer a burden on her family.  Mr 

Connolly’s complaint to the Ombudsman (see the Statement of Complaint in Appendix 1) 

concerns the failure of the HSE to provide proper nursing home support for his aunt and its 

failure to refund to her the costs she incurred under the Health Repayment Scheme. 
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IV.   The HSE’s view 

 

Prior to the commencement of this investigation (see page 23), the Ombudsman requested 

that the cases be reviewed by the HSE in the light of the facts as outlined above, and with a 

view to making a settlement of the nursing home charges incurred in each case.  After a 

long delay, on 19 August 2011, the HSE declined to make such an offer, and outlined its 

position in relation to these cases, summarised as follows: 

• The HSE acted “in accordance with its statutory obligations at all times in its 

dealings with the individuals concerned.” 

• The patients in these cases are not entitled to repayments under the Health 

(Repayment Scheme) Act 2006. 

• “It is the considered opinion of the HSE that it has met its statutory 

obligation...in that long-stay care has been provided by the HSE within the 

limits of the resources made available to the HSE.” 

• “The HSE acknowledges that all persons, regardless of age, have the same 

entitlement to long-stay care within the resources made available to it.” 

• The HSE contends that the needs of persons under 65 are “recognised as 

differing from those of persons aged 65 and over.” 

• Public long-stay provision in the areas where the patients in question resided 

was for persons aged 65 and over, and was not deemed suitable for persons 

aged under 65. 

• The Heath, Information and Quality Authority (HIQA) has previously 

expressed the view that care facilities primarily for over-65s are not suitable 

for under-65s. 

• Additional funding cannot be provided in these cases “without adversely 

affecting current service provision.” 
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3.     The Background to these Cases 
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I.     The ‘Who Cares?’ Report 

 

In November 2010 the Ombudsman published a report into the role of the public health 

service in the provision of nursing home care for the elderly.  The report was entitled “Who 

Cares?”6 and highlighted a number of significant deficiencies in the service nationally, 

covering a period of almost thirty years.   The Ombudsman had previously dealt with 

problems relating to the provision of nursing home care in Annual Reports to the 

Oireachtas; the reports for the years 1988, 1989, 1991, 1992 and 1994, in particular, dealt 

with this issue. It was dealt with also in the 2001 Ombudsman report Nursing Home 

Subventions. 

 

The “Who Cares?” report found, amongst other things, that: 

• The Health Act 1970 placed an obligation on the State to provide nursing 

home care for all those who needed it; 

• The State consistently failed to meet its obligations in the period since 1970; 

• The State consistently failed, despite repeated promises, to harmonise actual 

practice with the legal requirements; 

• As a result of the above failings, many people were denied their entitlements, 

and suffered adversely as a result; 

• The failings continued over a very long period with the full knowledge and 

consent of the relevant State agencies. 

In particular, the report concluded that very many older people, along with their families, 

were forced to pay for expensive private long-stay care because of the failure of the heath 

boards/HSE to provide such care. 

Notwithstanding these conclusions, the Ombudsman did not make any general 

recommendations for redress in the case of those who had been adversely affected by the 

failure of the health boards (HSE) to provide long-stay care.  She took this decision, 

reluctantly, on the basis that a recommendation of financial compensation for all those 

adversely affected would place an enormous and unsustainable burden on the public purse 

and that this would not best serve the public interest.  However, the Ombudsman held open 

that it might be appropriate to provide financial compensation in individual cases – either 

because of the extent of the financial hardship suffered or because of the circumstances of 

the particular case.  The two cases being investigated here, involving the needs of 

individuals under 65 years, appear to meet both of these criteria.   
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II.   The Health Act 1970 

 

At the relevant times, for the purposes of this investigation, the key legislation governing 

long-stay care in the State was the Health Act 1970.  This Act has been amended many times 

and no consolidated version is available. The most significant recent amendments arose 

from the NHSS Act 2009, which is discussed briefly on page 21 of this report. 

The Health Act 1970 provides for two levels of eligibility for health services:  full eligibility 

(the ‘medical card’) and limited eligibility.  Full eligibility, among various other services, 

includes cover for hospital in-patient services.  Prior to 2005, there was no legal basis for 

charging medical card holders receiving in-patient services.  Persons with limited eligibility 

also qualify for hospital in-patient services, though there has always been a legal basis for 

charging this group. 

Section 51 of the Health Act 1970 defines in-patient services as “institutional services 

provided for persons while maintained in a hospital, convalescent home or home for persons 

suffering from physical or mental disability or in accommodation ancillary thereto”. 

It is well established that the kind of care typically provided in a nursing home falls within 

the definition of “in-patient services”.  This was clarified in the 1976 judgment of the 

Supreme Court in Re Maud McInerney [A Ward of Court]. The Supreme Court noted that the 

plaintiff in that case was receiving a “...regimen of treatment [which] involves nursing ... 

supervision, activation and other para-medical services, which are given in an institutional 

setting. In other words, what she is getting is ‘in-patient services’....” . 

Prior to 2005, health boards had long followed the practice of charging persons in receipt of 

in-patient services, even though there was no legal basis for doing so in the case of persons 

with full eligibility.  However, in 2004 the issue of these charges became controversial and 

the Department of Health sought the advice of the Attorney General on the matter. The 

Attorney General advised that the practice of charging persons with full eligibility was not 

legally sound and in December 2004 charges on such persons were stopped. 

Shortly after the practice was suspended, the Health Act 1970 was amended to allow 

medical card holders to be charged for in-patient services after 30 days.  Accordingly, 

charging for long-stay care is now legitimate, but the key question remains the issue of 

whether health boards were (and are) obliged to provide long-stay care to persons under 65 

who required it, in accordance with the provisions of the Health Act.   

The relevant provision of the Health Act is Section 52(1) which unambiguously requires that 

a “...Health Board [or nowadays, the HSE] shall make available in-patient services for 

persons with full eligibility and persons with limited eligibility”.  In the view of the 

Ombudsman, this makes explicit the requirement on the State to provide in-patient care, 

including nursing home care, to all persons who require it. 
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Since the enactment of the Nursing Home Support Scheme Act 2009, the HSE and the 

Department of Health have argued that there is no statutory entitlement to long-stay care 

and, correspondingly, no obligation on the HSE to provide long-stay care. In the Who Cares? 

report, the Ombudsman rejected this argument. However, for the purposes of this present 

investigation report, this issue is of no significance. Mrs Bennett died several years before 

the enactment of the Nursing Home Support Scheme Act 2009; and in the case of Ms 

Connolly, who is now availing of the NHSS, the level of charge she has been incurring since 

late 2009 is the same as she would be required to pay were she a patient in a HSE operated 

institution. 

  



 

19 
 

III.    Nursing Home Subventions 

 

Section 54 of the Health Act 1970 gave patients the option of forgoing their entitlements to 

services in public hospitals and availing instead of “…like services…in any [private] hospital or 

home approved of by the Minister for the purposes of this section".   This provision allowed 

patients to choose between receiving in-patient services either under the public system or 

from an approved private or voluntary hospital or home.  In the latter case, the patient 

would receive a subvention towards (but not necessarily the full costs of) the fees of the 

private institution.  

In 1980 the Department withdrew Section 54 approval for private hospitals, while allowing 

it to continue for already-approved private nursing homes and other care institutions.  All 

new approval applications from private homes and hospitals were then refused, and this led 

to a situation whereby only one-third of nursing homes were approved by 1988.  In practical 

terms, what happened was that patients in immediate need of long-stay care would be 

placed on a waiting list for a public bed; if there was no public bed and no Section 54 

approved bed available, then the only option was to avail of a place in a private home 

without a subvention of any kind.   

In 1993, with the commencement of the Health (Nursing Homes) Act 1990, a new scheme of 

nursing home subventions was introduced for residents of all private nursing homes.  As the 

“Who Cares?” report states, “The Subvention Scheme was promoted by the Department [of 

Health] as if older people in need of nursing home care had no existing right to be provided 

with care by the State.”  In any case this scheme, although designed to provide a 

contribution towards the cost of care in private nursing homes for those who opted for 

private care, was in fact very often used to provide support for persons who had opted for 

public care, but for whom public care facilities were unavailable. 

In such instances, the subventions generally fell far short of meeting the care costs of the 

patients concerned and the balance of their costs had to be met by the patients themselves 

or by their families.  This amounted to a significant financial burden in most cases. 

Both Mrs Bennett and Ms Connolly were paid subventions under this scheme. 
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IV.    Health (Repayment Scheme) Act 2006 

 

Following the suspension of the illegal practice of charging for public nursing home care in 

2004 (as outlined on page 17), legislation was passed by the Dáil and Seanad with the 

intention of retrospectively making the charges on medical card holders legal.  However, 

this legislation was found to be unconstitutional by the Supreme Court in February 2005. 

The Oireachtas then enacted legislation in 2006 to provide for the creation of a repayment 

scheme – the Health (Repayment Scheme) Act 2006.  This Scheme was created for the 

purpose of repaying people who had been charged illegally for long-stay hospital and 

nursing home care.  However, only persons who had been resident in public facilities under 

public provision, or who had been placed by health boards in private nursing homes, were 

entitled to these refunds. 

The two complainants dealt with in this report both applied for and were refused 

repayments under the Health Repayment Scheme.  The Ombudsman accepts that those 

refusals were correct as, in both cases, the people in question were placed in private nursing 

homes by their relatives.  The Ombudsman has, instead, dealt with these cases on the basis 

that redress may be due to them for the costs that they were obliged to incur for private 

nursing home care. 
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V.    The “Young Chronic Sick” and the Nursing Home Support Scheme 

(NHSS)  

 

Under-65s in need of long-stay care are sometimes referred to as the “Young Chronic Sick”. 

People in this category had difficulties, for many years, in getting access to public nursing 

home care or to appropriate financial support where they had to avail of private nursing 

homes.  Long-term care provision by the HSE has tended to focus on older people; and 

provision for persons under 65 requiring such care has generally been seriously deficient, 

where it was available at all.  

The Nursing Home Subvention Scheme was replaced by the Nursing Homes Support Scheme 

(NHSS) following the enactment of the Nursing Home Support Scheme Act in 2009.  The 

Nursing Home Subvention scheme closed on 27 October 2009.  However, persons getting a 

subvention on that date could choose to continue to receive it, or to move to the new 

Nursing Homes Support Scheme.  The NHSS is operable whether the applicant is in a private 

or in a public nursing home. 

The “Who Cares?” report highlighted continuing difficulties for persons under 65 who are in 

need of long-term nursing home care, even under the NHSS Act. The issue was brought into 

sharp focus by  HSE internal memorandums issued in 2010, which show that staff were 

advised that nursing home support provision, under the Act, should only be given to persons 

over 65 years of age.  However, the HSE now accepts that “all persons, regardless of age, 

have the same entitlement to long stay care within the resources available to it”7.    
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4. The Investigation 
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I.    The Conduct of the Investigation 

 

The Ombudsman notified the HSE of this investigation on 18 January 2012. Copies of the 

notification letter and of the statements of complaint are provided at Appendix 1. The 

decision to investigate was preceded by an unsuccessful attempt on the Ombudsman’s part 

to achieve a ‘friendly solution’ which would have involved some level of financial redress for 

the complainants. Regrettably, the HSE waited for nine months (November 2010 – August 

2011) before responding negatively to this attempted resolution.  

This investigation, conducted in accordance with section 4 of the Ombudsman Act 1980, is a 

statutory process. For the purposes of such investigations, the Ombudsman can expect to 

rely on the co-operation of “any person”, including the public body under investigation, in 

providing any information or documentation which the Ombudsman believes is relevant to 

the investigation8. Regrettably, in this instance, the Ombudsman did not receive the full co-

operation of the HSE which refused to provide certain information the Ombudsman 

required in accordance with section 7 of the Ombudsman Act 1980. This refusal of co-

operation, which amounts to the obstruction and hindering of the Ombudsman in the 

performance of her statutory function, is dealt with later in this report – see Chapter 5.9 

However, the HSE did provide the Ombudsman with the relevant medical and hospital files, 

as well as the relevant files dealing with Nursing Home Subvention applications and Health 

Repayment Scheme applications, both for Mrs Bennett and for Ms Connolly.  In both cases 

the families provided the Ombudsman with copies of relevant correspondence they had 

with the Health Boards and the Health Service Executive.  

At the request of the Ombudsman, the HSE nominated a member of staff to act as the 

liaison person in the HSE in respect of the investigation.  The person nominated was from 

the Services for Older Persons area of the Health Service Executive.   In response to a query 

as to why a staff member from that area would be the liaison person, given that the issue 

has to do with the non-availability of services for the so-called "young chronic sick”, the HSE 

explained that, historically, there was no specific provision for the long-stay care needs of 

the "young chronic sick" and that whatever money was spent on that group generally came 

from the Services for Older Persons area.   
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a. The case of Catherine Bennett 

 

In the case of Catherine Bennett, her GP (with the consent of her family) provided the 

Ombudsman with copies of her medical notes.  In an interview in January 2012, Ms Carthy 

explained that Mrs Bennett was treated initially for a brain tumour in Beaumont Hospital in 

1997. Subsequently she had treatment in St. Luke's Hospital, Rathgar, and she remained as 

an out-patient in St. Luke's over a number of years. As her condition deteriorated, the 

Health Board provided facilities and support to enable her to live at home.  However, in 

2002 Mrs Bennett had a bad fall at home and her General Practitioner advised that it was no 

longer safe to have Mrs Bennett live at home and that long-stay care was needed.  

Ms Carthy also stated that before her mother went into private care, she (Ms Carthy) spoke 

to the Matron of the South-Eastern Health Board's St. Patrick's Hospital in Cashel, who told 

her that, because her mother was then under 65, she would not get a place there.  She 

understood that St. Patrick's was then the only long-stay facility operated by the SEHB in 

South Tipperary, and this position was later confirmed to the Ombudsman by the Health 

Service Executive. 

In its letter to the Ombudsman dated 17 February 2012, in response to the notification of 

the investigation, the HSE disputed the contention made by Ms Carthy in her original 

complaint in which she stated that she was led to believe that the SEHB would “look after 

everything”.  This is a reference to the following sentence in Ms Carthy’ letter of complaint 

dated 1st July 2008: “I have a letter from the SEHB, enclosed, confirming that until such time 

as a suitable bed became available for my mother they would look after everything.” 

The relevant letter (a copy of which was enclosed by Ms Carthy with her original complaint 

to this Office) was signed by Mr Greg Price on 5 August 2003.  At that time, he was an SEHB 

Appeals Officer.  In the letter, he stated: “Taking all of your mothers circumstances into 

consideration and the situation as outlined in your letter of appeal, I have decided that the 

Health Board should pay the shortfall until such time as suitable placement becomes 

available in one of the Boards own hospital’s or in a facility funded by the Board.”  This letter 

represented the resolution of an appeal, submitted by Ms Carthy in June 2003, against the 

level of subvention then being paid in respect of the cost of her mother’s nursing home 

care. 
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b. The case of Mary Connolly 

 

Mary Connolly suffered a severe stroke in November 1996 and following this it was 

determined that she was in need of long-stay care.  Her nephew, Mr Gerard Connolly, 

sought to have her placed in a public long-term residential facility.  Mr Connolly says he was 

told that the Health Board could not provide a long-stay place for his aunt and that he 

should make his own arrangements for her care.  Mr Connolly provided the Ombudsman 

with a sworn affidavit setting out his account of the oral response he received, in response 

to his request, from a named health board hospital doctor.   

In his affidavit Mr Connolly says that the doctor rejected his request, and informed him that 

his aunt “would no[t] be eligible for a bed in St. Camillus’s Hospital, or in St. Itas Hospital in 

Newecastle West.”  It also records that: “The sole reason given was as Mary was only 53 

years of age at that time and to qualify for a publically funded long term bed she would have 

to be over 65 years of age.”  Finally, it notes that Mr Connolly was told by the hospital 

doctor to “make [his] own arrangements for Mary’s long term care.” 

The Ombudsman subsequently contacted the doctor, who is now retired, to establish his 

recollection of the conversation referred to in the affidavit.  In his response, the doctor 

disputed the contents of the affidavit.  He pointed out that, as a consultant, he was not a 

budget holder and that his role was to advocate for the patient’s needs.  However, as he put 

it, he did “not maintain that there was adequacy of health service provision for Young 

Disabled persons in 1997”. 

Separately, in 2010 Mr Connolly told the Ombudsman that he had previously discussed his 

aunt’s case with Mr Tim O’Malley, former Minister of State at the Department of Health, at 

a time when Mr O’Malley was Mr Connolly’s local TD (Dáil Representative).  Mr  Connolly 

explained that Mr O’Malley had told him that a number of persons, in circumstances similar 

to those of his aunt, had begun legal actions against the HSE and that those cases were 

settled without being heard in Court. 

Following communication with him, the Ombudsman asked Mr O’Malley to confirm that her 

understanding of his contacts with Mr Connolly was correct.  She asked Mr O’Malley to say 

if the following narrative reflects his recollection of what was said: 

Mr Connolly says that you mentioned to him that you were aware that some other people, 

who found themselves in circumstances similar to those of his aunt, had begun legal actions 

against the HSE (or the relevant predecessor health board) and that those cases had been 

settled before they came to hearing in court. Mr Connolly says he recalls you saying to him 

that, in the event of his taking legal action on behalf of his aunt against the HSE, that you 

would expect the HSE to settle the case before it would come to hearing in court. 
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Mr O’Malley responded that Mr Connolly’s recollection was correct, and that the above 

paragraph is accurate. 

Mr O’Malley said that he was not aware of the HSE’s motivation for taking that approach to 

settling the litigation in question. Whatever the HSE’s motivation, it is clear that Mr 

O’Malley’s comments were based on his knowledge of events both as a T.D. and as a 

Minister of State in the Department of Health.  It is clear that Mr O’Malley knew, as a matter 

of fact, that where litigation had been initiated in cases similar to that of Ms. Connolly that 

the HSE had settled such cases by way of an out-of-court settlement.  It is clear also that the 

settlement agreed in such cases was to the benefit of the plaintiff. 
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II.    The HSE’s Response 

 

The HSE responded to the notification of the investigation on 17 February 2012.  In addition 

to the matters covered in Chapter 5 of this report – in relation to the HSE’s obstruction of 

certain aspects of the investigation – the response also stated that the HSE considered that 

it had met its statutory obligations in relation to the two complainants.   

The HSE pointed out that the applications for refunds under the Health Repayment Scheme, 

as submitted by the complainants, were correctly refused.  This point is not disputed by the 

Ombudsman.  However, the HSE then stated that its position remains in accordance with its 

response to the “Who Cares?” report, in that it had met its statutory obligations under 

Section 52 of the Health Act 1970, and related legislation, “in that long stay care has been 

provided by the HSE within the limits of the resources made available to the HSE.” [HSE’s 

emphasis]. 

The HSE went on to point out that the Oireachtas determines the annual vote (budgetary 

allocation) for the health service.   Budgeting rules therefore mean that health service 

spending is effectively capped on an annual basis.  Importantly, the HSE acknowledged the 

right of all persons, regardless of age, to long stay care under Section 52 of the Health Act 

1970,  but it pointed out that “this eligibility must be exercised within the resources made 

available to the HSE”.  In the context of the requirement to stay within the health service 

budget, it made reference to the Health (Amendment) (No. 3) Act 1996, which it stated had 

applicability until 2004, and to the Health Act 2004.10 

The HSE then reiterated the point made in its letter of 19 August 2011 (see page 14) that: 

• The needs of persons under 65 are “recognised as differing from those of 

persons aged 65 and over.” 

• Public long-stay provision in the areas where the patients in question resided 

was for persons aged 65 and over, and was not deemed suitable for persons 

aged under 65 years. 

• The Heath, Information and Quality Authority (HIQA) has previously 

expressed the view that care facilities primarily for over-65s are not suitable 

for under-65s. 

The HSE went on to say that: “As there was no specific ‘public’ bed availability for persons 

aged under 65 in the Health Board areas in which these individuals lived at the time of their 

admission, the Health Boards/HSE utilised the funding mechanism available to them which 

was subvention/enhanced subvention and ‘top up’ (within the resources available).” 

The HSE’s letter concluded with a reiteration of its position that additional funding cannot 

be provided in these cases “without adversely affecting current service provision.” 
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5. Obstruction of the Ombudsman 
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I.   The HSE 

 

The Ombudsman is aware that more than 300 sets of legal proceedings have been initiated 

against the HSE in circumstances broadly similar to those of the complainants in the cases 

which are the subject of this report.  In notifying the HSE of the commencement of the 

investigation in January 2012, the Ombudsman incorporated the following requirement into 

the notification: 

“It is known that the HSE (including its predecessor health boards) has had legal 

proceedings initiated against it by individuals (or those acting on their behalf) seeking 

redress for the expense incurred in having to avail of in-patient services in private 

facilities in circumstances where those individuals contend that the HSE (or one of its 

predecessor health boards) had a legal obligation to provide such services. It appears 

that the circumstances giving rise to these legal actions are to a considerable extent 

similar to the circumstances of the late Mrs Bennett and of Ms Connolly. It is also known 

that, while none of these cases has yet gone to hearing and judgment in the High Court, 

some have been settled out of court with compensation being paid to the plaintiffs. It is 

relevant to the Ombudsman's investigation to establish whether people, in circumstances 

broadly similar to those of the late Mrs Bennett and of Ms Connolly, have received some 

financial redress.  

 

For the purposes of this investigation, therefore, the Ombudsman requires the provision 

to her of information on the terms on which these cases have been settled.” 

The purpose of seeking this information was to inform the Ombudsman as to the general 

level of settlements being agreed, as this would be relevant in the event that the 

Ombudsman found that either or both complaints should be upheld. 

In its reply of 17 February 2012 the HSE told the Ombudsman that “requests for information 

in relation to the legal proceedings initiated against the HSE/DOH [Department of Health] 

and any settlements arising as a result of ‘out of court’ settlements should be directed to the 

Department of Health, who may be in a position to assist in this matter.” 

In addition, the HSE objected to the substantive investigation on the grounds that “the 

Ombudsman has already carried out a full investigation and issued a report to the Dail and 

Seanad in relation to the issues raised in both of these complaints in the November 2010 

report “Who Cares? – An investigation into the right to nursing home care in Ireland”.  

Therefore, the Office of the Ombudsman has already expressed its considered view on the 

issues raised in these two cases.” 

The letter went on to say that the matter of whether the complainants in the two cases 

covered by this report had a legal entitlement to long-stay nursing home care had been the 

subject of previous correspondence between the HSE and the Office of the Ombudsman – 
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during the course of the Ombudsman’s preliminary examination of the cases – and that the 

HSE had, at that time, reiterated the view it had expressed in its response to the “Who 

Cares?” report, which was that the HSE had met its statutory obligations in providing long-

stay care “within the limits of the resources made available to the HSE” (HSE’s emphasis). 

The Ombudsman subsequently established that the HSE was, in fact, refusing to supply the 

information relating to the settlement terms in cases where legal proceedings had been 

taken against it.  The HSE said that this refusal was on the grounds that the Department of 

Health was opposed to the information being given to the Ombudsman and that, as the 

Department was the HSE’s co-defendant in these cases, the HSE had decided not to comply 

with the Ombudsman’s requirement. 

The Ombudsman clarified that the requirement was made of the HSE, and not the 

Department, and that any failure to comply with the requirement is a failure on the HSE’s 

part.  However, as the HSE’s refusal had not been communicated in writing, the 

Ombudsman decided to write to the HSE to obtain confirmation of its position in the matter.  

In this letter, the Ombudsman again said that the information was required under Section 7 

of the Ombudsman Act. 

The HSE confirmed its refusal.  Its response included the following: “I regret to advise that 

the HSE is not in a position to disclose the details of any particular case or group of cases as 

this may affect its, and/or the co-defendants, ability to conduct litigation.  It is the view of 

the HSE, and the co-defendants in these cases, that the outcome of on-going litigation may 

be compromised if the detail of how previous litigation was conducted was disclosed.  

Therefore the HSE is not in a position to comment on cases in which settlements may or may 

not have been made. 

The HSE can, however, inform you that the Department of Health, on the advice of the 

Attorney General, has agreed to come on record for all State defendants including the HSE in 

relation to the defence of cases claiming repayment of long stay charges.  As a result, the 

Department of Health is responsible for the overall management of this litigation. It was in 

this context that it was suggested that the Ombudsman might contact the Department of 

Health in the matter.”  [The last sentence is assumed to be a clarification of the suggestion, 

in the HSE’s letter of 17 February 2012, that the Ombudsman should request the 

information from the Department of Health]. 

The Ombudsman then wrote to the CEO of the HSE, noting that it was refusing to provide 

certain information because to do so might compromise its ability, and that of its co-

defendants, to conduct ongoing litigation.  In her letter, the Ombudsman said that she 

considered that this did not constitute a valid basis for the HSE’s refusal to comply with the 

statutory requirements arising from Section 7 of the Ombudsman Act 1980. 
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She went on to point out that it was not apparent how information on settled cases could 

have a bearing on the decisions of a court in other cases.  She asked the CEO to reconsider 

the matter. 

The CEO of the HSE, in his response, noted that the Ombudsman had sought similar 

information in the course of her investigation which led to the publication of the “Who 

Cares?” report.  He said that, at that time, the Department asserted that the Ombudsman 

was not entitled to information or documentation concerning litigation being defended by 

the State, and this was based on legal advice and it remained the Department’s position in 

the matter.  He confirmed the decision not to provide the information was taken on the 

same basis and in conjunction with the Department of Health. 

However, he went on to say that the HSE would wish “if possible to fully co-operate with 

your Office in the disclosure of information required for your investigation” and that, 

accordingly, he would reconsider the matter and consult further with the HSE Board, before 

reaching a final decision. 

The CEO wrote again two weeks later and confirmed the HSE’s decision not to supply the 

required material.    He said that he had consulted with the Secretary General of the 

Department of Health and the HSE Board on the matter.  He reiterated that the litigation 

cases were being managed by the Department and not by the HSE, and said that the 

Attorney-General had given advice to the Department to the effect that  “as it appears the 

complaints are unrelated and unconnected to the settlements of the cases at issue there is 

no obligation under the Ombudsman’s Act 1980 to provide this documentation and it would 

not be appropriate to do so.” 

The Ombudsman replied to the CEO saying she could not accept the CEO’s contention that 

the HSE has no obligation to provide the required information.  In this letter, she noted that 

the HSE appeared to have resiled from its original position that the provision of the 

requested information might compromise its ability, and that of its co-defendants, to 

conduct ongoing litigation, and that it was now refusing to provide the information on the 

basis that the complaints are unrelated and unconnected to the settlements at issue.  The 

Ombudsman pointed out that this is not a credible position. 

She went on to point out her power, under Section 7 of the Ombudsman Act 1980, to 

require the production of material which is, in her opinion, relevant to the particular 

investigation.  The Ombudsman’s letter continued as follows:  ”It is widely known that 

perhaps thirty or more sets of legal proceedings against the HSE (and other State parties), 

and which involve claims for compensation for the costs of in-patient services, have been 

settled out of court. It is known that these cases have been settled with some level of 

compensation having been paid to the plaintiffs. I understand that the circumstances of 

these plaintiffs are, in broad terms, quite similar to the circumstances of the two 

complainants whose cases I am now investigating. It is directly relevant to my investigation 
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to establish the extent to which the HSE has compensated these plaintiffs and to establish 

the circumstances in which compensation has been paid. One line of enquiry in my 

investigation is to establish whether people in broadly similar circumstances are being 

treated differently depending on whether or not those people have initiated legal 

proceedings. If it were the case that such unequal treatment prevailed, I would be looking at 

whether the treatment of my two complainants reflected improper discrimination or was 

otherwise contrary to fair or sound administration. On the other hand, if the information 

sought did not support such findings, that would be the end of that line of enquiry. One way 

or the other, it is relevant to my investigation to be provided with information on the 

circumstances of the plaintiffs and on the terms on which their legal proceedings have been 

settled. 

The position now is that the HSE is obstructing and hindering an Ombudsman investigation 

contrary to section 7(3) of the Ombudsman Act 1980 which states: 

 (3) "A person shall not by act or omission obstruct or hinder the Ombudsman in the 

performance of his functions or do any other thing which would, if the Ombudsman 

were a court having power to commit for contempt of court, be contempt of such 

court." “ 

The Ombudsman concluded by indicating her intention to proceed with the investigation in 

the absence of the material which had been withheld, and to consider further the matter of 

how to deal best with the HSE’s obstruction and hindrance of the investigation. 

In a response to the draft version of this report dated 19 February 2013 (see Appendix 2), 

the HSE again commented, in relation to the obstruction issue, that the nursing home 

litigation cases were managed by the Department of Health and not by the Health Service 

Executive.  It said that the Department of Health has advised that it has “received legal 

advice from the Office of the Attorney General to the effect that “as it appears that the 

complaints are unrelated and unconnected to the settlements of the cases at issue [HSE’s 

emphasis] there is no obligation under the Ombudsman’s Act 1980 to provide this 

documentation and it would not be appropriate to do so.” 

This response repeats an argument that the Ombudsman has dealt with comprehensively 

before, i.e. that the formal obligation has been placed on the HSE to provide the 

information required and that it does not have any legal right to set aside that obligation.  It 

remains the Ombudsman’s position that the HSE’s position in this matter is completely 

untenable. 

It is clear that the HSE’s decision, not to comply with the statutory requirement to provide 

material to the Ombudsman, was very heavily influenced by the position being adopted by 

the Department of Health. Nevertheless, as statutory agency in its own right, the HSE has to 

accept full responsibility for its decision to refuse to provide the required material. 
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With the enactment in late October 2012 of the Ombudsman (Amendment) Act 2012 there 

is now a specific compliance mechanism which the Ombudsman may invoke in 

circumstances where there is a failure to comply with a requirement to provide 

documentation or information under Section 7 of the Ombudsman Act.  At the time of the 

HSE’s refusal to comply with the Section 7 requirement, this compliance mechanism did not 

exist.  In future, where a person refuses or fails to comply with a Section 7 requirement, the 

Ombudsman will apply, under the new mechanism, to the Circuit Court for an order 

requiring compliance. 

All correspondence between the Ombudsman and the HSE will be published on the 

Ombudsman’s website in conjunction with the publication of this report.  
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6. The Ombudsman’s View 
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I.    The legal obligation to provide long-stay care for persons aged under 65   
 

a. General outline of position 

 
The Ombudsman is satisfied that during the period at issue here, up to the year 2009, the 

health boards (HSE) had a legal obligation to provide in-patient services to those in need of 

such services.  The Ombudsman is further satisfied that the service category of "in-patient 

services" includes what in this report is referred to as long-stay care or nursing home care. 

In addition, it is clear (and the HSE has not disputed this) that the right to be provided with 

long-stay care is the same for those under 65 years of age as for those over 65 years of age. 

In the Who Cares? report the Ombudsman set out in great detail her thinking on this issue. 

For the purposes of this report, it is not necessary to restate this thinking in any detail. 

Since the enactment of the Nursing Home Support Scheme Act 2009, the HSE and the 

Department of Health have been taking the view that the provision of long-stay care is no 

longer a legal obligation on the part of the HSE; and the other side of this argument is that 

people no longer have a right to be provided by the HSE with long-stay care.  The 

Ombudsman is not convinced that this position is legally correct.  However, as the period to 

which this report relates pre-dates the Nursing Home Support Scheme Act 2009, it is not 

necessary to consider this argument. 

It is clear, and indeed acknowledged by the HSE, that at the times when Ms Connolly and 

Mrs Bennett were assessed as needing long-stay care neither of the relevant health boards 

(MWHB and SEHB) had suitable long-stay care facilities available for people under 65 years 

of age.  In the light of the information set out earlier in this report, it is not necessary to 

elaborate in any detail on this matter. 

In fact, the paucity of long-stay beds for those under 65 years appears to have been a long-

standing problem within the health boards generally and not just a problem in the two 

health boards at issue here.  The 1996 report of the Review Group on Health and Personal 

Social Services for people with physical and sensory disabilities reported as follows (on page 

81):   

“Our assessment of existing services highlighted a significant shortfall of appropriate places 

for persons with long term disabilities requiring constant nursing care…It would seem that 

there is a need for at least one unit for the young chronic sick per health board area.”11 

Even today, 17 years on from the 1996 Review Group report, it appears to be the case that 

the shortage of appropriate long-stay care places for the under 65s continues to be a 

problem.  The Department of Health's December 2012 report,  Nursing Homes Support 

Scheme, A Fair Deal  - Summary of Submissions Received to Inform the Review of the 

Scheme, notes as follows (at P. 20):  
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“It was acknowledged that people under the age of 65 may apply for financial support under 

the Scheme. However, a shortage of beds for people under the age of 65 was noted. In 

addition, access to those beds that do exist was said to be difficult, sometimes requiring 

intervention by the local disability/general manager. It was also pointed out that restrictions 

regarding people under the age of 65 imposed by HIQA during the registration process can 

be problematic.”12 

In the case of Mrs Bennett, it is clear that the SEHB was unable to place her in appropriate 

public long-stay care and that she was compelled to take up a place in a private nursing 

home.  Whether the SEHB failed to provide for Mrs Bennett, or refused to provide for her, is 

of no great consequence as it is clear that it could not provide for her care needs.  

The fact that the SEHB, with effect from 9 December 2004, assumed responsibility for all of 

Mrs Bennett’s nursing home costs is very significant.  By this action, the SEHB acknowledged 

that Mrs Bennett was a patient for whose long-stay care needs it was responsible.  The SEHB 

now treated Mrs Bennett in the same manner as it treated patients in its own long-stay 

nursing homes.  The difference between Mrs Bennett and patients in public nursing homes 

was that, subsequently, the latter were able to get refunds of charges paid under the Health 

Repayment Scheme whereas Mrs Bennett was not.  In principle, though, it is clear that Mrs 

Bennett (or her estate) should have the same right to a refund of charges as did those 

patients whose care was provided directly by the SEHB in its own nursing homes. 

The situation in the case of Ms Connolly is slightly different as her nephew says that the 

MWHB directly rejected his application for a public bed for his aunt. The hospital doctor, 

named by Mr Connolly as having rejected his request for a public bed for his aunt, has a 

different view of his dealings with Mr Connolly. The Ombudsman has sympathy for the 

position in which the hospital doctor found himself and accepts that the doctor sought to 

act in good faith in very difficult circumstances. It is clear to the Ombudsman that, in his 

contacts with the family, the doctor was simply reflecting the reality of the situation which 

then pertained. 

The Ombudsman accepts that it was not within the gift of the particular doctor to provide a 

bed for Ms Connolly in an appropriate public long-stay institution. This was because (a) 

there was no appropriate public institution within the MWHB providing for the long-stay 

care needs of those under 65 years and (b) the care of younger patients, under 65 years, 

was not part of the doctor's assigned responsibility. In fact it appears to have been the case 

that the care of younger stroke victims was not the assigned responsibility of any particular 

consultant. The doctor was in an unenviable position and could do no more than explain the 

situation regarding the deficit in the MWHB’s services at that time. 

In any event the Ombudsman is satisfied that, whatever the precise details of the 

communication, Mr Connolly came away from that discussion with the clear understanding 

that the MWHB would not be making arrangements for the public long-stay care of his aunt. 
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In these circumstances, whether the MWHB refused to provide a service, or failed to 

provide a service, is of no practical consequence. As in the case of Mrs Bennett, the position 

appears to have been that the MWHB could not provide an appropriate long-stay placement 

for Ms Connolly. 

 

b. Equal Status Act 2000 

The Equal Status Act was an important element in three recent Ombudsman Reports, one 

relating to Motorised Transport Grant, and two about Mobility Allowance.  The report on 

Motorised Transport Grant dealt with the failure of the Department of Health to ensure that 

the scheme’s disability assessment procedures complied with the Equal Status Acts.  The 

reports on Mobility Allowance highlighted the refusal of the same Department to remove 

the scheme’s exclusion of claimants, aged 66 years of age or older (see endnote 14 on page 

59).  However, in the cases which are the subject of this present report, the complainants 

were discriminated against because they were under 65 years of age.   

Under the Equal Status Act, age is one of nine ‘grounds’ on which it is illegal to discriminate 

against any person, in terms of treating that person less favourably than another person is, 

has been or would be treated, in a comparable situation.  While the Ombudsman 

acknowledges that people in different age groups, who require long-stay residential care, 

may have different medical needs, and that systems of care must be designed to make 

appropriate provision for people with different medical needs, nonetheless it is illegal to 

discriminate against any group solely on the grounds of age.   

To the extent that the SEHB failed to provide for the long-standing care needs of Mrs 

Bennett, because of its failure more generally to provide long-stay care facilities for people 

under 65 years, this would seem to amount to age discrimination of a kind which breached 

the Equal Status Acts. 

In the case of Ms Connolly, her need for long-stay care arose prior to the enactment of the 

Equal Status Act 2000.  To the extent that the MWHB continued to fail to provide for Ms 

Connolly’s long-stay care needs after the enactment of the Equal Status Act 2000, that 

failure would seem to have been a breach of the Equal Status Acts. 

Regardless of the enactment of the Equal Status Act 2000, it would never be acceptable to 

discriminate in the provision of healthcare solely on grounds of age. This would be 

particularly the case regarding the care of people with acquired disabilities where the onset 

of disability (for example, following a stroke) is not primarily a factor of age.  
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II.    The issue of resources 

The HSE’s position is that it has met its legal obligations to the two people concerned, in 

terms of long-stay care provision, within the constraints of the resources allocated to it.  It 

contends that there is a legal requirement for it to operate within the restrictions placed on 

it (and predecessor health boards) by the Health Act 2004, and previously by the Health 

(Amendment) (No. 3) Act 1996. 

The text of the relevant provisions is provided in endnote 10 on page Error! Bookmark not 

defined. below.  In the cases which are being reported on here, only the 1996 provision is 

relevant, as the initial failure to provide long-stay care occurred prior to 2004 in each case. 

The Ombudsman fully accepts the necessity for the HSE (and predecessor Health Boards) to 

operate (and to have operated) within the financial constraints imposed on them.  

Furthermore, it is acknowledged that this means that decisions have to be taken on how the 

available funds are to be allocated to meet competing priorities, and that budgets have to 

be monitored on an ongoing basis, which can lead to short-term decisions to curtail certain 

schemes or benefits for reasons of fiscal prudence.  However, it is not acceptable that 

decisions to cut services are taken on an arbitrary or discriminatory basis.   

The “Who Cares?” report dealt with this issue of resources, and on page 53 of that report  

the following appears: 

“It seems clear that there is no substance to the argument that the right to in-patient 

services is qualified by a requirement to have regard to the availability of resources. This was 

the line put forward by the Minister for Health and Children…when he referred to section 2 

of the Health (Amendment) (No. 3) Act 1996. This matter was dealt with in the High Court in 

2002 in a case (O’Brien v South Western Area Health Board) which raised the question of 

whether the right of an expectant mother, under section 62 of the Health Act 1970, to be 

provided by her health board with maternity and midwifery services included the right to 

services for a home delivery.  In the course of the case, the High Court had to adjudicate on 

whether or not cost implications, or the availability of resources, could be invoked by the 

health board as a qualification on its obligations under section 62. 

In the event, Ó Caoimh J. found that such a qualification does not apply, stating: 

‘... I accept, that if a clear statutory obligation exists, economic considerations 

cannot override the requirement of the section and I am satisfied that s.2 of the 

Health (Amendment) (No. 3) Act 1996 cannot be construed as overriding any clear 

statutory obligation to provide a specific service.’ “ 

The Ombudsman’s “Too Old to be Equal?” report of 2011 (see footnote no. Error! Bookmark 

ot defined. on page Error! Bookmark not defined.) highlighted the finding of the European 

Court of Human Rights in the case of Willis v United Kingdom (2002) which dealt with the 
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unequal treatment of widowers and widows in the UK social security system.  In that case, 

the Court supported the argument that resource limitations did not justify concentrating all 

the resources which were available on the protection of bereaved women to the detriment 

of widowed men.13
 

Where a health board’s resources were inadequate to meet demand, it is reasonable to 

expect that it would have given priority to its statutory obligations (which included the 

provision of in-patients services to all persons who required them) and that any necessary 

cutbacks would affect statutory services only after non-statutory services had been cut back 

or stopped. 

In its response to the draft version of this report (see Appendix 2) the HSE repeated the 

arguments relating to its obligations under the Health Amendment (No. 3) Act 1996 and the 

Health Act 2004.  It also pointed out that monies may be appropriated (assigned for specific 

purposes) only on the authority of Dáil Éireann.  It goes on to point out that funding for the 

health services is resource capped, and that the health budget is formally agreed between 

the Minister for Finance and the Minister for Health. 

 

Based on these arguments, the HSE goes on to say that it “is of the view that people had no 

automatic entitlement to the provision of long-stay services without charge.  People were 

entitled to have such services made available to them, subject to the ability and capacity, 

including financial capacity of the HSE/Health Boards to make those services available 

having regard to all of the obligations commitments and responsibilities of the HSE/Health 

Boards.” 

 

This approach ignores the implications of the judgments in the cases quoted above and 

continues to seek to justify discriminatory treatment on the basis of resource limitations, an 

approach which the Ombudsman previously highlighted as unacceptable in her reports on 

discriminatory treatments afforded to certain applicants for Mobility Allowance and 

Motorised Transport Grants14.  The Department of Health has admitted that its 

discriminatory treatment of applicants in those cases (also justified on resource grounds) 

was illegal, and it is the clear view of the Ombudsman that the discriminatory practices of 

the respective Health Boards, in the cases in this report, is similarly illegal and unacceptable.
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III.   Ongoing Litigation 

The HSE argues that it had no specific legal obligation to provide for the long-stay care 

either of Ms Connolly or of Mrs Bennett.  It argues that its obligation to have provided long-

stay care was qualified by the extent to which it had sufficient resources available to provide 

care for those needing it.  The HSE contends that it has met its legal obligations both to Ms 

Connolly and Mrs Bennett “in that long stay care has been provided by the HSE within the 

limits of the resources made available to the HSE.” [HSE’s emphasis]15. 

The HSE makes it clear, in relation to the legal issues raised in these complaints, that it is 

relying on the advice given by the Department of Health and which is set out in considerable 

detail in the Ombudsman's Who Cares? report of November 2010.  In effect, the HSE is 

ceding responsibility in this area to the Department of Health.  The main reason for this 

appears to be that the Department of Health has assumed sole responsibility for the 

defence of the 300 plus High Court actions, in which the HSE and the Department are co-

defendants, initiated by people seeking compensation for the alleged failure of the health 

boards (HSE) to provide them with long-stay care in the period up to 2009. The Department 

and the HSE have been contending for some years now that they have a strong and full 

defence for these legal actions and that they are more than willing to defend the actions in 

court.  

Nevertheless, in its 2011 Annual Report the HSE refers to the existence of these cases in the 

following terms:  

Proceedings have been instituted in 318 cases, involving patients who spent time in private 

nursing home facilities. None of the cases have yet proceeded to a hearing. [...] ... it is 

considered inappropriate to attempt to estimate any potential future liability arising from 

these actions or to detail the uncertainties attaching thereto since to do so might prejudice 

the outcome of court proceedings.16  

The HSE and the Department have settled at least 30 of these cases by way of out-of-court 

settlements to the benefit of the plaintiffs. The fact that such settlements are being, and 

have been, made is further supported by the information given by then Minister of State, 

Mr Tim O'Malley, to Ms Connolly's nephew (see P. 25 ).   

It remains the view of the Ombudsman, as first articulated in the Who Cares? report, that 

the HSE and the Department are following a deliberate strategy of ensuring that none of 

these High Court cases comes to a hearing and that, when a hearing date can no longer be 

delayed, it will make an out-of-court settlement with the plaintiff.  In the course of the 

investigation leading to the Who Cares? report, the HSE and the Department argued that 

the fact that some cases were being settled, on terms favourable to the plaintiffs, did not 

necessarily suggest that the defendants were in a vulnerable position.  They argued that the 

fact of these settlements - whose terms the HSE and the Department refuse to disclose - has 
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no bearing on the merits of the defence of the claims.  In effect the decision to settle these 

cases was, according to the Department and the HSE, based on pragmatism.  

In the Who Cares? report, the Ombudsman commented as follows in relation to the 

settlement of some of these High Court proceedings: 

While the pragmatism espoused by the HSE may be appropriate in specific circumstances, 

one must question whether it is appropriate in the circumstances of these cases. The 

overriding consideration should be to achieve clarity, as speedily as possible, regarding the 

claims of the plaintiffs and the obligations of the health boards (HSE). Settling individual 

cases would seem to delay the achieving of this clarity. The HSE rejects any view that it is 

involved in "tactical delays" in its dealings with these cases and asserts ... that "the reason 

why no case has come on for hearing [is] that advisors to many of the Plaintiffs are 

concerned that the Defendants have a valid full defence". It is intriguing that the State side 

would agree to settlements, involving compensation, if it believes that it has a valid full 

defence. In fact, it must be asked whether it is a breach of statutory duty for a statutory 

body to settle litigation, involving costs to the Exchequer, in circumstances where it believes 

it has a valid full defence. And this question is even more relevant where there are very many 

other litigants with claims almost identical to that of the person whose case has been 

settled. If (as is apparently being suggested by the HSE) it were the case that plaintiffs were 

failing to progress their cases, because of a lack of confidence in their cases' legal merits, it 

would be open to the defendant State side to seek to have those cases struck out for failure 

to prosecute. 

The fact remains that, whatever the factual circumstances behind the individual plaintiffs' 

cases, all of them turn ultimately on the same issue of law. One would expect it to be a 

priority to have this issue of law decided. If the issue is decided in favour of the State side 

then, presumably, all of the plaintiffs' claims will fall; if the issue is decided against the State 

side then the factual circumstances of each plaintiff will have to be proven in order to 

establish an entitlement to compensation.  

The Ombudsman remains of the view that her legal analysis set out in the Who Cares? 

report remains correct and has direct application to the cases of Mrs Bennett and Ms 

Connolly. The Ombudsman continues to be concerned that the HSE, with the 

encouragement of the Department of Health, is giving more favourable treatment to those 

who have the capacity and the tenacity to initiate High Court proceedings and who persist 

with those proceedings. 

Indeed, since the publication of the Who Cares? report, the Ombudsman has become aware 

of the broad terms on which these settlements have been agreed. The Ombudsman 

understands that the settlements, generally speaking, are based on a formula under which 

the plaintiffs receive 50 per cent of the net nursing home fees as well as their legal costs 
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(which, in the case of High Court actions, are likely to be considerable). The net nursing 

home fees are the fees charged less any tax relief and less any nursing home subvention.  
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7. Findings 
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I.      The Ombudsman’s Findings 

The focus of this investigation was set out, early in this report, in the form of the following 
three questions: 

1. Did the Health Boards in question have a legal duty to provide long-stay care for the 
two women concerned once they were assessed as in need of such care? 

2. If the answer to 1. is YES, did the Health Boards in question fail to meet their duty to 
provide long-stay care? 

3. If the answer to 2. is YES, should the HSE (as successor to the Health Boards) 
compensate the complainants for the costs of private nursing home care where 
those costs were incurred because of the Health Boards’ failures? 

Having completed the investigation, it is clear: 

1. that the Health Boards in question did have a legal duty to provide long-stay care for 
the two women concerned once they were assessed as in need of such care; and 

2. that the Health Boards in question failed to meet their duty to provide long-stay care 
for these two women. 

The question of whether, or to what extent, compensation should be paid is a matter for 
recommendation by the Ombudsman - see Chapter 8. 

Arising from this investigation, the Ombudsman makes the following findings: 

7.1 

The South Eastern Health Board and the Mid-Western Health Board (subsequently the 
Health Service Executive) failed in their statutory duty to provide long-stay care for the late 
Mrs Bennett and for Ms Connolly and these two women (along with their families) suffered 
significant adverse consequences as a result of these failures. 

7.2 

The failures of these Health Boards (and of the Health Service Executive) to meet their 
statutory obligations was contrary to fair or sound administration [in the sense in which 
these terms are used in section 4(2)(b) of the Ombudsman Act 1980, as amended].    

7.3 

The failures of these Health Boards (and of the Health Service Executive) to provide long-
stay care for Mrs Bennett and for Ms Connolly arose, to a very considerable extent, because 
of a more general failure to provide appropriate long-stay care for people under the age of 
65 years; these failures (or "inactions") were improperly discriminatory [in the sense in 
which this term is used in section 4(2)(b) of the Ombudsman Act 1980, as amended] in that, 
in effect, there was no appropriate provision made for people under the age of 65 years and 
whatever provision existed was directed at persons over the age of 65 years. 

7.4 

The failure of the South Eastern Health Board to provide long-stay care for the late Mrs 
Bennett, to the extent that it arose from a more general failure to provide long-stay care for 
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people under 65 years, amounted to age discrimination of a kind which is prohibited under 
the Equal Status Acts. 

7.5 

The failure of the Mid-Western Health Board (and of the Health Service Executive) to 
provide long-stay care for Ms Connolly, during the period 2000 - 2009, to the extent that it 
arose from a more general failure to provide long-stay care for people under 65 years, 
amounted to age discrimination of a kind which is prohibited under the Equal Status Acts. 
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8.  Recommendations 
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I.     Recommendations 

Based on the above findings, the Ombudsman makes the following recommendations: 

1. In order to provide appropriate redress for Ms. Mary Connolly, the 

Ombudsman recommends that the HSE should pay her a sum of €130,000 as 

redress for the long-term care costs she incurred during the period 1997 – 

2009. 

2. In order to provide appropriate redress for Ms. Ann Carthy, as the 

representative of the late Mrs. Catherine Bennett, the Ombudsman 

recommends that the HSE should pay her a sum of €38,000 as redress for the 

long-term care costs incurred during the period 2002 – 2004. 

 

In framing these recommendations, the Ombudsman had regard to a number of separate 

considerations. In the first instance the Ombudsman had regard to the terms on which, as 

she understands it, legal actions against the HSE (and other State parties), whose 

circumstances are similar to these cases, have been settled.  In these two cases, the 

complainants did not incur legal costs but they have had to endure many years of hardship, 

frustration and disappointment in attempting to achieve redress.  Having regard to this, the 

redress sums recommended by the Ombudsman include, in each case, an amount in 

recognition of the “time and trouble” costs incurred by the complainants.  (In other 

jurisdictions, such payments are sometimes referred to as “consolatory payments”.)  

Related to this consideration is the loss of purchasing power suffered in both cases as a 

result of the long delay in restoring (if only partially) the parties to the position they would 

have been in had the health boards provided for their care needs from the outset.17  

The “time and trouble” amount in each of these cases includes an element intended as 

some recognition of the loss of purchasing power. In the case of Ms. Connolly, the 

composite “time and trouble” amount is €20,000; and in the case of the late Mrs. Bennett, 

the composite “time and trouble” amount is €10,000.18 

 

 

----------------------------------- 

EMILY O’REILLY 

OMBUDSMAN 

March 2013 
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9.  Appendices   
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Appendix 1:  Notification letter re the Investigation & the Statements of 

Complaint  

 

a.   Notification Letter: 

 

 
Our Reference : HRS/08/1417 

& HRS/10/0746R 

 

18 January 2012 

 

Mr Cathal Magee  

Chief Executive Officer 

Health Service Executive 

Dr Steevens' Hospital    

Dublin 8. 

 

Dear Mr Magee,  

 

NOTIFICATION OF OMBUDSMAN INVESTIGATION 

 

Ms Ann Carthy, Co. Tipperary 

Mr Gerard Connolly, Co. Limerick 

 

 

I refer to two separate complaints against the Health Service Executive received by the 

Ombudsman from Ms Carthy and Mr Connolly. The complaints were made initially following 

the refusal of claims made by Ms Carthy and Mr Connolly under the Health Repayment 

Scheme (HRS).  Ms Carthy's HRS claim was in respect of her late mother, Mrs Catherine 

Bennett, while Mr Connolly's claim was in respect of his aunt, Ms Mary Connolly. Both 

complainants contend that their relative had no option but to enter long-stay nursing home 

care in private nursing homes because of the failure of the relevant health board (SEHB and 

MWHB respectively) to provide for their long-stay care needs. These complaints have been 

the subject of detailed correspondence between the HSE and this Office. I attach a copy of 

our letter of 21 July 2011 which sets out the facts (as we currently know them) of the two 

cases. Following the refusal of their claims under the HRS, the issue now raised by these 

complainants is that of financial redress for the costs incurred for private nursing home care 

when, as they contend, their relatives' care needs should have been provided for by the 

relevant health board. 
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 Having conducted a preliminary examination of these complaints, the Ombudsman is 

satisfied that the complainants (and their relatives) have been adversely affected by the 

actions of the health board/HSE and that these actions may have been taken on the basis of 

one or more of the grounds identified at section 4(2)(b) of the Ombudsman Act 1980 (copy 

attached). Accordingly, the Ombudsman has decided to carry out an investigation of the 

complaints under section 4 of the Ombudsman Act 1980. The Ombudsman proposes to deal 

with the two complaints in the one investigation. I attach a Statement of Complaint for each 

of the cases. 

 

In line with our normal investigation procedures, the Ombudsman invites the HSE to make a 

written submission in response to the Statements of Complaint. Any such submission should 

reach this Office by Thursday 9 February 2012. If the HSE chooses not to make a submission 

by that date, we will proceed with the investigation in the normal way. 

 

Provision of Information and Documents 

 

Bennett Case - while we have some documents provided by the HSE in the course of the 

preliminary examination, what we have seems incomplete. For the purposes of the 

investigation the Ombudsman requires the provision of all documents relating to Mrs 

Bennett's case held by the HSE to include: 

• public health nurse records for the period prior to May 2002,  

• Nursing Home Subvention file and Subvention appeal file,  

• any records held by Disability Services in Tipperary,  

• any records held otherwise from the former Community Care Area Office, 

• any records arising from the HRS claim. 

 

Connolly Case - to date we have not sought any specific documentation from the HSE in the 

case of Mary Connolly. For the purposes of the investigation the Ombudsman requires the 

provision of all documents relating to Ms Connolly's case held by the HSE to include:  

• records from the ____________ Hospital, Limerick (1996/1997) where Ms Connolly was 

under the care of Dr.________, geriatrician, 

• Nursing Home Subvention file and Subvention appeal file, 

• any records held by Disability Services in Limerick, 

• any records arising from the HRS claim. 

 

Bennett & Connolly Cases - it is known that the HSE (including its predecessor health boards) 

has had legal proceedings initiated against it by individuals (or those acting on their behalf) 

seeking redress for the expense incurred in having to avail of in-patient services in private 

facilities in circumstances where those individuals contend that the HSE (or one of its 

predecessor health boards) had a legal obligation to provide such services. It appears that 
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the circumstances giving rise to these legal actions are to a considerable extent similar to 

the circumstances of the late Mrs Bennett and of Ms Connolly. It is also known that, while 

none of these cases has yet gone to hearing and judgment in the High Court, some have 

been settled out of court with compensation being paid to the plaintiffs. It is relevant to the 

Ombudsman's investigation to establish whether people, in circumstances broadly similar to 

those of the late Mrs Bennett and of Ms Connolly, have received some financial redress.  

 

For the purposes of this investigation, therefore, the Ombudsman requires the provision to 

her of information on the terms on which these cases have been settled. This requirement 

may be met by the provision of copies of the settlement document in each case and, 

depending on the information contained therein, it may or may not be necessary to seek 

fuller information or documentation on these settlements. If it is the case that the 

settlements, or some of them, are covered by a confidentiality agreement, the Ombudsman 

will be happy to accept copies from which the plaintiffs' names and addresses have been 

redacted. In any event, the Ombudsman would not be identifying any of the plaintiffs in any 

report she publishes arising from this investigation. 

 

Provision of all of this information and documentation is being required of the HSE in 

accordance with the statutory powers conferred on the Ombudsman under section 7 of the 

Ombudsman Act 1980 (copy attached). The documentation and information should be 

provided to the Ombudsman not later than Thursday 9 February 2012. 

 

We may need to interview some HSE staff for the purposes of this investigation and, if so we 

will make the arrangements through the liaison officer, Mr Greg Price or any other HSE 

person designated as our contact person for the purposes of this investigation. 

 

If you have any queries on the investigation, you are welcome to contact me at 01-6395650 

(fintan_butler@ombudsman.gov.ie).  

  

 

Yours sincerely 

 

___________________ 

Fintan Butler 

Senior Investigator 
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b.   Statement of Complaint -  Ms Ann Carthy (on behalf of the late Mrs Catherine 

Bennett)    

 

 

Statement of Complaint 

 

Ms Ann Carthy, 

Co. Tipperary 

 

on behalf of her late mother, Mrs Catherine Bennett 

 

 

 

Ms Carthy complained to the Ombudsman about the decision of the Health Service 

Executive (HSE) to refuse her claim under the Health Repayment Scheme (HRS) in respect of 

fees paid by her late mother for private nursing home care during the period May 2002 - 

December 2004. She contends that her mother, a medical card holder and who had a 

malignant brain tumour, went into private nursing home care in May 2002 as the then South 

Eastern Health Board (SEHB) was unable to provide her with a place in a public long-stay 

institution. Ms Carthy contends that, apart from any general scarcity of public long-stay 

beds, the SEHB at that time had no public long-stay beds for people under the age of 65 

years. Mrs Bennett was 57 years old when she was found to need long-stay care. While Mrs 

Bennett received a nursing home subvention and, from late 2003, some additional financial 

contribution from the SEHB Disability Services, all of her income and her savings were used 

up to meet the balance of the nursing home costs. From 9 December 2004, until her death 

in May 2005, the full nursing home costs were met by the Health Service Executive. 

 

Ms Carthy contends that the SEHB had a duty to provide for her late mother's long-stay care 

needs and that, as a medical card holder, there was no basis for requiring her mother to 

contribute towards the costs of her care during the period in question. Ms Carthy points out 

that in January 2005 the HSE wrote to her to say that, as a "fully eligible person" her mother 

would not be charged for her care in the private nursing home with effect from 9 December 

2004. Ms Carthy contends that her late mother's estate is entitled to be refunded the fees 

she actually paid during the period May 2002 - December 2004; and if this cannot be done 

through the HRS then it should be done through some other arrangement. 
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c.   Statement of Complaint -  Mr Gerard Connolly (on behalf  of Ms Mary Connolly) 

 

 

Statement of Complaint 

 

 

Mr Gerard Connolly, 

Co. Limerick 

 

on behalf of his aunt, Ms Mary Connolly  

 

 

 

Mr Connolly complained to the Ombudsman about the decision of the Health Service 

Executive (HSE) to refuse his claim under the Health Repayment Scheme (HRS) in respect of 

fees paid by his aunt for private nursing home care during the period 1997 - 2010. Ms 

Connolly suffered a stroke in November 1996 at the age of 53 years. She was treated in 

_________  Hospital and subsequently in the _____________ Hospital. Mr Connolly 

contends that he, on behalf of aunt, requested the Mid-Western Health Board (MWHB) to 

provide his aunt (who is a medical card holder) with a long-stay bed in the public system. Mr 

Connolly says he was told by the treating geriatrician at ________ Hospital that Ms 

Connolly, because of her age, could not be accommodated within the public health system 

and that he would have to find alternative care for her outside of the public system. Mr 

Connolly complains that the MWHB refused to provide his aunt with long-stay care because 

she was under 65 years at the time. Following this refusal, in April 1997 Mr Connolly found a 

long-stay place for his aunt in a private nursing home; she has been cared for there ever 

since. 

 

Mr Connolly states that between 1997 and 2010 his aunt (whose affairs he manages under a 

power of attorney) has paid out €218,346 in private nursing home costs; this is in addition 

to the nursing home subvention paid by the MWHB and the Health Service Executive. Ms 

Connolly is currently availing of the Nursing Home Support Scheme.  

 

Mr Connolly contends that the MWHB and the HSE had a duty to provide for his aunt's long-

stay care needs and that, as a medical card holder, there was no basis for requiring her to 

contribute towards the costs of her care prior to June 2005; subsequent to that date, 

charges should be limited to those provided for by statute. 

 

Mr Connolly contends that his aunt is entitled to be compensated by the HSE for the costs 

she incurred arising from the failure of the MWHB/HSE to provide her with long-stay care. If 
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this cannot be done through the HRS then it should be done through some other 

arrangement. 
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Appendix 2:  HSE comments on the draft Investigation 

Report
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Endnotes 

 

 

                                                           

1 The Health Repayment Scheme 

Prior to 2005, there was no legal basis for imposing charges for hospital in-patient services (which included 

long-stay hospital care) on people with medical cards.   However, despite the absence of a legal basis for doing 

so, health boards had long been charging medical card patients for long-stay care. The validity of these charges 

was questioned over the years, not least by the Office of the Ombudsman. In 2004 the Department of Health 

sought the advice of the Attorney General on the matter. The Attorney General advised that the practice was 

not legally sound and, in December 2004, charges on people with medical cards were stopped.  

The Health Repayment Scheme was introduced in 2006 to provide for the repayment of the illegal charges.  

 
 
 
 
 
 
2
 See Appendix 2 of this report. 

 
3
 The names in this report have been changed. 

 
4
 Though people placed by a health board in a private nursing home had the same status as if placed in a public 

nursing home and were covered by the Health Repayment Scheme – see a relevant Ombudsman investigation 
at http://www.ombudsman.gov.ie/en/publications/investigation-reports/hse-nursing-homes/failure-to-

refund-illegal-nursing-home-charges/ 

 
5
 The HRS was set up in accordance with the Health (Repayment) Scheme Act 2006 to provide refunds to 

people who were illegally charged in respect of their maintenance in public nursing homes prior to 2004, when 
the practice of charging for this maintenance ceased. 
 
6
 Available at http://www.ombudsman.gov.ie/en/Publications/Investigation-Reports/HSE-Nursing-

Homes/Who-Cares/Who-Cares.pdf 
 
7
 HSE letter to the Office of the Ombudsman dated 19

th
 August 2011. 

 
8 Section 7 of the Ombudsman Act 1980 provides: 

(1) ( a ) The Ombudsman may, for the purposes of a preliminary examination, or an investigation, by 
him under this Act require any person who, in the opinion of the Ombudsman, is in possession of 
information, or has a document or thing in his power or control, that is relevant to the examination or 
investigation to furnish that information, document or thing to the Ombudsman and, where 
appropriate, may require the person to attend before him for that purpose and the person shall 
comply with the requirements. 
[...] 
(3) A person shall not by act or omission obstruct or hinder the Ombudsman in the performance of his 
functions or do any other thing which would, if the Ombudsman were a court having power to 
commit for contempt of court, be contempt of such court. 
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9 The Ombudsman was  given additional powers under a provision of the new Ombudsman (Amendment) Act 

2012, to make an application to the Circuit Court for an order directing a body to comply with a request for 
information.  However, this new provision only came into effect following the commencement of this 
investigation. 

 
10

 The Health (Amendment) (No. 3) Act 1996 contains the following: 
2.—(1) A health board, in performing the functions conferred on it by or under this Act or any other 
enactment, shall have regard to— 

(a) the resources, wherever originating, that are available to the board for the purpose of such performance 
and the need to secure the most beneficial, effective and efficient use of such resources… 

5.—(1) …. the Minister shall, in respect of a financial year of a health board, determine the maximum 
amount of net expenditure that may be incurred by the board for that financial year and shall notify the 
board in writing of the amount so determined not more than 21 days after the publication by the 
Government of the Estimates for Supply Services for that financial year. 

The Health Act 2004 contains the following: 
7.—(1) The object of the Executive is to use the resources available to it in the most beneficial, effective and 
efficient manner to improve, promote and protect the health and welfare of the public. 
… 
        (5) In performing its functions, the Executive shall have regard to— 

      … 

 (d) the resources, wherever originating, that are available to it for the purpose of performing its 
functions, and 

 (e) the need to secure the most beneficial, effective and efficient use of those resources. 
 
11

 Available at http://www.nuigalway.ie/media/housinglawrightsandpolicy/nationalpolicy/disability/-Towards-
and-Independent-Future.pdf  
 
12

 Available at http://www.dohc.ie/publications/pdf/FairDeal2012.pdf 
 
13 Willis v the UK ECHR-IV, cited by the Irish Human Rights Commission in The Self-Employed and the Old Age 

Contributory Pension: Report on an Enquiry into the Impact of Certain Provisions of Social Welfare Legislation 

on the Self-Employed.(2006).   

See:  http://www.equalrightstrust.org/ertdocumentbank/Microsoft%20Word%20-

%20Willis%20v%20UK%20_health_.pdf  

 
14

 These reports are available at http://www.ombudsman.gov.ie/en/publications/investigation-
reports/government-departments-other-public-bodies/too-old-to-be-equal-/ , 
http://www.ombudsman.gov.ie/en/Publications/Investigation-Reports/government-departments-other-
public-bodies/Too-Old-to-be-Equal-%E2%80%93-A-Follow-up/ and 
http://www.ombudsman.gov.ie/en/publications/investigation-reports/government-departments-other-public-
bodies/motorised-transport-grant-dept-health-hse/ 
 
15

 HSE letter to Ombudsman dated 17 February 2012 – see page 29. 
 
16

 See endnote no. 31 on page 175 of the HSE’s 2011 Annual Report, which is available at: 
http://www.hse.ie/eng/services/Publications/AR2011.pdf  . 
 
17

 Payments made under the Health Repayment Scheme include an interest amount based on the Consumer 
Price Index.  
 
18

 The redress amounts recommended by the Ombudsman, under the various headings above, are not 
intended to reflect precise calculations of the costs incurred, or to be incurred, by the parties.  


