Our Reference: HB1/05/0639R
18 November 2008

Professor Brendan Drumm
Chief Executive Officer
Health Service Executive
CEOQO's Office

1st Floor

Dr Steevens' Hospital
Dublin 8

FOR THE PERSONAL ATTENTION OF PROFESSOR DRUMM

Dear Professor Drumm,

Ombudsman I nvestigation - Guardian ad Litem Service

| refer again to my investigation of two complaiatginst the Health Service Executive
(HSE) involving payment of guardian ad litem felafer in particular to the emalil
message of 14 November 2008 from the HSE's legad@d BCM Hanby Wallace
which states that it has instructions "to make i@pibn to the appropriate Court at the
first appropriate opportunity in relation to [myastigation] report”.

The position at present regarding my investigateport, and the HSE's response to it,
has become quite confused and | am writing now witiew to clarifying my position on
the matter.

Ombudsman Position

My position is that, having received complaintsnfiriwo guardian ad litem agencies, |
investigated those complaints in accordance wighQmbudsman Act 1980. My
investigation, in the normal way, culminated in greduction of an investigation report
which made certain findings and recommendatioasm katisfied that it was within my
powers under the Ombudsman Act to investigate thos®laints and | am satisfied that
the conduct of the investigation was in accordamitie the Ombudsman Act as well as
satisfying the requirements of fair procedure/coumsbnal justice. | am confident also
that my findings are based on a properly conduicteestigation and that my
recommendations arise from those findings andraeecordance with the Ombudsman
Act.

When | wrote to you on 23 July 2008, with a copyhe completed investigation report,
the only issue was whether the HSE would, or wowld accept my findings and
recommendations. In the event, following a considkr delay on the part of the HSE,
you wrote to me on 10 October 2008 to say thatwere not accepting the report's
findings and recommendations; you said that thessiten was based on legal advice to



the HSE "indicating there are serious legal antrimal difficulties” with the report.
Subsequently, on 14 October 2008, the HSE's lalyaders BCM Hanby Wallace wrote
to my Office to say that it had advised the HSE thg report wasultra vires the
Ombudsman Act ... and that it was not open in aftite HSE] to accept either the
findings or recommendations ...". If the BCM Hanhfallace letter was intended to set
out the grounds for its advice to the HSE, unfaatety it failed to do so; the ten points
listed in the letter amounted to no more than eesaf unsubstantiated assertions.

The present position, therefore, is that whileHI8E says it cannot for legal reasons
accept my report's findings and recommendatiods,ot know what grounds the HSE
may have for relying on such reasons. In the alessehknowing the grounds for the
HSE's claim, | remain satisfied that my investigatwas within my powers, that it was
properly conducted and that the findings and recendations are in accordance with the
Ombudsman Act.

While it is a rare event, there is a clear procedarfollow in circumstances in which a
public body fails to accept the Ombudsman's fingiagd recommendations. The
procedure, which has been invoked only once bedioiee 1984, is for the Ombudsman
to report to each House of the Oireachtas by waysgecial report under section 6(5)
and 6(7) of the Ombudsman Act. The Ombudsman'stiegoelationship is with the
Oireachtas. | would expect, following receipt cdpecial report, that it would be
considered by the relevant Parliamentary Committeieh would, in turn, report to the
Houses. | would envisage that this Committee wawlde attendance from myself and
from the public body in the course of considering teport. The eventual outcome
would be a matter for the Oireachtas acting orathace of the Committee.

| have already stated that it is my intention ii$ foresent case, and in line with the
existing procedure, to make a special report tadQineachtas.

Recent Events

While | was aware that the HSE had certain difties| with the findings and
recommendations of my report, | was quite unclsaoahe nature of these difficulties
and as to why they had arisen. With the assistahttee Department of Health and
Children, a meeting of senior staff from my Off{@ecluding my Director General) and
senior HSE staff (including the National DirectBrimary Community & Continuing
Care) took place on 31 October last. In the coaf$kis meeting, HSE representatives
focused in particular on the implications of onpexs of my findings and did not raise in
any substantial way any of the legal concerns (lndreb do with powers or procedures)
which previously appeared to be the basis for tB&Hl difficulties with the report.

At the meeting of 31 October, it appeared thatHB&'s key concern was with the
inclusion of the following findings:

"1 also find that, in adopting the above appr oach to these issues, the HSE
(through thetwo former area health boar ds) has neglected to take
sufficient account of the inter ests and welfar e of the children in question,



and isacting in a manner which, in thelonger term, is not conduciveto
improving, promoting or protecting the health and welfare of those
children who are most vulnerablein our society."

The HSE's concern, as | then understood it, washigparticular finding might be taken
out of context and be construed as suggestingtiediSE was failing in a fundamental
way in its statutory obligations to protect childrat risk and to act in the best interests of
children generally. My staff were happy to clarify the HSE that this was not what was
intended and, indeed, agreed that my Office wasgpesl to engage with the HSE to
agree on a statement clarifying what was intended.

Over the following two weeks, my staff had a numbiecontacts with HSE staff
regarding the wording of a clarification to issanaelation to the particular finding. On
13 November, the HSE emailed my Office a form ofdgowhich it suggested might be
used in the clarification to be issued by my OffiGa that same day, my staff informed
the HSE that this form of words was acceptable ydffice. While the HSE had yet to
confirm that the matter could be settled on thesbaisthis clarification, it seemed more
likely than not that this would be the outcometHa event, on Monday 17 November my
Office received an email message from the HSEal legvisers BCM Hanby Wallace
(sent late on Friday 14 November) to say thatd imatructions to initiate unspecified
court action in relation to my investigation repdending the initiation of this action,
BCM Hanby Wallace sought from me an undertaking tmareport "will not be
delivered to the Oireachtas...". And in the abseriggving this undertaking, BCM
Hanby Wallace said it would apply to the High Caamtanex parte basis "to restrain the
delivery of the report to the Oireachtas".

| have to say, in the light of all that happenethia previous two weeks, that this was a
very surprising development.

In reply to this email message from BCM Hanby Walamy Office replied yesterday to
say that it was unlikely that | would agree to gikke undertaking as sought. | can now
confirm that | will not be giving the undertakingugyht on your behalf by BCM Hanby
Wallace. | wish to inform you also that it is myention to make a special report on this
case to the Oireachtas, in accordance with se6{hand 6(7) of the Ombudsman Act,
on Thursday 20 November 2008.

I am sending a copy of this letter, for informatiémthe Secretary General of the
Department of Health and Children.

Yours sincerely

Emily O'Reilly
Ombudsman



