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Introduction

On the 17th June 2010 the HSE was invited by tHie®©bf the Ombudsman to comment by 28th June
2010 on a new report entitled:

Aftermath of an investigation of The Health ServiceExecutive
A Report to the Dail and Seanad under section 6{ e Ombudsman Act 1980.

This was the first the HSE became aware that atrépd been prepared. The report was not furnigihed
the HSE and a request issued to the Office of tidb@sman for a copy of the report which was reckive
on the 1' of July and the time within which to respond wias 8" July.

Preamble
Given the significance of the matters raised is teport, the HSE orf™July sought an extension of this
deadline by 3 working days. The Office of the Ondadn did not extend the deadline.

The comments outlined below should therefore notdomsidered the HSE's definitive and final position
in relation to this report. It reserves the righd tmake further and more comprehensive comment ois th
report at some point in the future.

Introduction
At all stages the HSE has sought to engage opteahsparently and in a constructive manner with the
Office of the Ombudsman.

For the purposes of clarity the HSE would like doliiess some of the key issues raised in the Rapdrt
explain why it acted in the way it did in relatitmthese matters. This may also serve to clagfyain
facts.

A chronology of events from the HSE’s perspectsralso provided to put the position it adoptechim t
appropriate context so that it can be consideredfair and reasonable manner.

Section 1

The “Aftermath Report” sets out the Ombudsman’swadout the way that the HSE responded to a draft
report from 2008 on the Office of the Ombudsmanigstigation into a number of complaints from
Guardians ad Litem.

1. Why did the HSE not accept the findings and regamendations of the Office of the Ombudsman’s
investigation into Guardians Ad Litem?

The HSE could not legally accept the findings aambmmendations of the early report for a variety of
reasons. Ten of these reasons were outlined iletiiee dated 14th October 2008 to the Office of the
Ombudsman and were referred to again in a lettedd2d’ January 2010.

A summary of two key reasons is provided here:

(i) The Office of the Ombudsman is a statutory agegstablished to investigate complaints in refatm
the specific matters set out in Section 4(2)(kdhefOmbudsman's Act, 1980: 4(2)

Subject to the provisions of this Act, the Ombudsmey investigate any action taken by or on
behalf of a Departement of State or other persengiied in Part 1 of the First Schedule to this
Act (being an action taken in the performance ohiagstrative functions) where, upon having
carried out a preliminary examination of the matiteappears to the Ombudsman-



(b) that the action was or may have been-

0] taken with out proper authority

(i) taken on irrelevant grounds,

(i) the result of negligence or carelessness,

(iv) based on erroneous or incomplete information,
(V) improperly discriminatory,

(vi) based on an undesirable administrative jracor

(vii) otherwise contrary to fair or sound admirésion.

The Ombudsman is specifically prohibited by the @d#gman Act 1980 from investigating matters where
the same subject matter is before the courts.

Assessing costs and expenses for Guardians ad lritehild care cases is a matter for the Districtic.

At the time of the Ombudsman’s investigation iriite Guardians ad Litem’s costs and expenses, thtemat
was being adjudicated upon by the District Court.

We have been advised that if the office of the omsbuan embarks on an investigation of issues tlea ar
efore the courts this constitutes an impermisdilelgpass into the jurisdiction of the courts dnd i
inappropriate for the Office of the Ombudsman tjuditate on something that is clearly the statutory
responsibility of the Court.

This is central to the HSE’s decision not to aceketfindings and recommendation of the reportaAs
statutory agency it cannot accept a report whicis mounter to prevailing laws.

(if) The report contains personal criticism of aBEHSenior Manager and the conscious and deliberate
decision to identify him personally in the finapet is particularly unfair to him and damagindhis

reputation. The Office of the Ombudsman chosedkenits remarks against this person in relatidmgo
submissions on the draft report at a time whenith@aot have any proper opportunity to defend hifsel

2. The Office of the Ombudsman asserts that its reenmendations are not binding and in those
circumstances the HSE should not be concerned thte investigation is either a breach of the
separation of powers or a traverse into the admintsation of justice.

This is incorrect. The Ombudsman makes recommemiaand publishes them. There is a considerable
pressure to comply with recommendations which corwethe public domain

'The English Courts have taken the view that a public body is required to accept findings and recommendations of an

Ombudsman unless an application is made for Judicial Review. In R v Local Commissioner, Ex-Parte Eastleigh Borough Council
(1988) 3WLR 116, Lord Donaldson, Master of the Rolls stated: "Whilst | am very far from encouraging counsels to seek judicial
review on an Ombudsman's report, which, bearing in mind the nature of his office and duties and the qualification of
those who hold that office, is inherently unlikely to succeed, in the absence of a successful application for Judicial Review and the
giving of relief by the court, local authorities should not dispute an Ombudsman's Report and should carry out their statutory duties
in relation to it."

This proposition was further considered in a case of R v The Secretary of State for Work and Pensions, Ex-Parte Bradley (2007)
EWHC 24T2, where Mr. Justice Bean in the English High Court, held that the proposition that in the absence of a successful
application for judicial review, the findings of the Ombudsman were binding on the public body; "only intended to refer to the
findings that maladministration and injustice have occurred and not to the recommendations".



3. Why did the Health Service Executive make an apigation to the District Court

During the early part of the Ombudsman’s investiggtthe HSE furnished information in regard toetinr
sets of child care proceedings to the Office of@mebudsman. The HSE became aware that in doiagtthi
had inadvertently breached the in-camera rule. @ica it believed it could not leave itself in asgmn
where it had breached the sanctity of the in-camdeaand subsequently, the trust of the courtaddress
this oversight, which it is important to state diot occur due to any action of the Ombudsman oitidpint

the three matters before the District Court withieav to apologising to the court for breaching itine
camera rule.

A very important area of the HSE’s work involveskmng applications to the District Court to bring
children into care. The District Court dischargaseasential and recognised constitutional fundbiypn
supervising this area of child care work. By digifim, many of these applications concern the most
vulnerable category of persons in the State. Gftese persons are not in a position effectivelydice
their preferences without assistance, includingllegpresentation. The courts in those cases aiaiat
very high degree of control and supervision overgiocedures that are invoked. At all times, tip@rs
produced by court appointed officers such as Gaasdad Litem remain the property of the court,thet
HSE, the child, or the Guardian ad Litem. The H&E heen advised and fully accepts that it canrebus
disclose personal information regarding this catggb persons without at the very least first notify the
person concerned and also getting the permissitdmedCourt. The proper functioning of the childecar
system requires continuous court applications aisdessential that the Health Service ExecutiVlg fu
respects the court procedures and respects théhaiss the necessary starting point for a captieation.
When the HSE forms the view that it may have breddhose rules it is incumbent on it to bring thishe
attention of the court regardless of the conseqgeenthe Ombudsman does not appear to concur visth th
position.

4. Why did the Ombudsman become involved in DistricCourt Proceedings?

In line with appropriate practice in such circunmstathe HSE put the respondent parents in the tdawses
along with the Guardians ad Litem in the three sas®l the Office of the Ombudsman, on notice of the
applications to the Court. The Office of the Omtmdn was notified as a courtesy in circumstanceseavh
there had been a considerable volume of correspopdeetween the two statutory agencies.

The Office of the Ombudsman did not need to beciomaved in the District Court proceedings. The
decision to become involved is a matter which wesded between the Office of Ombudsman and itd lega
advisors. The Ombudsman chose to participatecibiktrict Court application that the HSE made but
could very easily have chosen not to take part.

While the Ombudsman was informed of that applicatibno point whatsoever was any order sought
against the office, nor was the application brougltrder to criticise the office. There was ndigdition or
requirement that the Ombudsman would attend att@ouncur legal fees. Moreover, at no point ia th
proceedings was the HSE seeking to persuade the tBatiany other party, whether the Ombudsman, a
guardian ad litem, or other party, was in breachrof rule of Court or Court Order. It was opeth®
Office of the Ombudsman to choose not to partieipathe District Court proceedings as the Offitéhe
Ombudsman was only a notice party. These procgediocurred over an extended period for legitimate
reasons as outline below.

The respondent parents were notified because they rgspondent parties to the original proceedingls
they had a right to know what had happened to ¢t information. The Guardians ad Litem were nedif
as they had been involved in the original childceganoceedings. Equally, there was no obligatiothen




Guardians Ad Litem to participate in the proceedings it turned out, the three sets of respongdarénts
chose not to become involved in the proceedings.

5. Did the HSE exhibit * bad behaviour'?

The Ombudsman suggests that HSE 'should sufferaieequences of its bad behaviour in the manner in
which it conducted these court proceedings.

The HSE rejects the suggestion that it behaved/bkdr the reasons outlined above the HSE could not
legally accept the findings and recommendatiorteéreport. It is regrettable that the HSE's exatam
for why it adopted the stance has been portrayethesoperative and obstructive.

6. Did the HSE deliberately set out to block publiation of the investigation report because the repar
was critical of the HSE?

No. The HSE could not accept the findings of #gort for a series of reasons two of which areiroedl
above at 1 above. The HSE is concerned that dwas itself in a lawful manner and its legal aéweas
that the report could not be accepted as it waadlietiawed.

At no point in its dealings with the Ombudsman theesHSE ever acted maliciously or with an ulterior
motive or sought to manipulate the legal proceststown ends.

The HSE has no appetite for unnecessary conflittsanght at all times to resolve the issues idedtift is
disappointing that this was not possible. The H$®'sition, which it is not only entitled, but olgid to

take, has been characterised as ‘obstructivellefutbizarre’, ‘ill-judged’, ‘puzzling’, ‘extraodinary’,
‘abysmal,” and ‘posturing’ and an ‘utter waste iafi¢é and money’. The Ombudsman asserts that the HSE
embarked on a deliberate campaign to prevent thikcation of the report. It is regrettable that teeort is
replete with this type of language which givesrapriession of lack of balance and objectivity.

The HSE accepts that it can often be criticisethdthe largest organisation in the State and tmapdexity
and sensitivity of its work. The HSE does not almay from criticism, particularly when it is wartad.

7. Why did the HSE not refer the cases to taxationieasurement?

The Guardian ad Litem's costs cannot be taxed bedaxation can only occur before the taxing master
the High Court. Statutory child care proceedingsanducted in the District Court.

The option available is to seek to have the Dis@rurt measure the costs and expenses of the @Goard

ad Litem pursuant to Section 26. This exact esergias conducted by the court at the request dfi§te

in respect of the three cases which were the subj¢be complaint to the Ombudsman. The fact ghat
complaint was also made to the Office of the Ommatswas not disclosed by the complainant to thetcou
and this represented a material failure of disei®su

8. The Office of the Ombudsman does not accept thédtthe HSE was to accept the report that would
require the HSE to hand over personal documentatiomnd information (including privileged
information) and information prepared in the course of in-camera proceedings, if requested to do so.

The HSE's acceptance of the Office of the Ombud&waport would require the HSE to accept this
assessment of the Office of the Ombudsman’s powEnat is not possible as the HSE as a State bady m
remain within the law. The HSE is an exceptionpbsatory for all kinds of personal and sensitive
information. The HSE cannot trade or use thatrmédion in a collateral context. The use of that
information must be lawful. Much of the materiakdsnin camerachild care proceedings is produced by
Guardians ad Litem. That material is the propefithe court that appointed the Guardian ad Literns hot
the property of the Health Service Executive or@uardian ad Litem or any other party to the chkme
importantly, disclosing information from child catases affects the right to privacy and the famgjiits of
the children and families concerned. They haverg elear right to be consulted and heard before any
decision can be made to disclose their information.



The Office of Ombudsman believes that, and hasdt@ a number of occasions, it is entitled toivece
material covered by the in-camera rule. The AfainmReport states:

"Furthermore, | was satisfied then (and remain sf&d) that even had | sought access, for the mepof
the investigation, to material covered by the "amwera Rule”, my legal powers are such that the ME8E
be required to comply."

9. Is the stance adopted by the HSE overly legalistand designed to create legal confusion?

The Ombudsman has sought to characterise thegoaitiopted by the HSE and its legal advisors as
obstructive and as setting out to deliberatelytfais the investigation in order to shield it froniticism.
Nothing is further from the truth.

From the out set, the HSE sought to resolve theegssther than by recourse to the law. In its first
substantive letter to the Ombudsman the HSE regdi¢isat the Ombudsman would consider exercising her
discretion to enable some kind of review of theoreprl his was rejected. Further requests were rbatle
rejected. This is very clear from the corresponddretween the two state agencies in 2008 as aditline
below.

In 2009 the HSE instructed its senior counsel gage with the senior counsel for the Ombudsmamin a
effort to reach agreement. A working protocol waseloped and in fact was relied upon and succégsful
used by the HSE in a separate investigation. Gheeanent had the support of both counsel but tfieeOf
of the Ombudsman has stood back from this agreeimdight of these recent developments

10. Why did the HSE threaten to seek an injunctiomgainst the Office Ombudsman in relation to
publishing the report and prevent the Ombudsman fran communicating with the Oireachtas?.

Because the issues at stake were so serious theétsied to satisfy itself that the Ombudsman’sntepo
the Guardian ad Litem investigation was not pulelishefore it had the opportunity to notify the Dt
Court that it has inadvertently released in camdmmation and apologise for so doing.

This was separate to the HSE’s acceptance ofridenf of the report and the recommendations.



Section 2

Chronology of highlights in relation to the prepat@sn of the Office of the Ombudsman’s report on the
investigations into complaints by the Guardians hitem

2008

HSE receives draft report
In July 2008 the Office of the Ombudsman sent tiadt final report of its investigation into a corapit by
two Guardian ad Litem services to the CEO of th&HS

The investigation that led to the preparation ef Report had been ongoing since 2006. The HSE's
Consumer Affairs Department had been assistin@ffiee of the Ombudsman in relation to the
investigation.

On receipt a copy was sent to the manager resperisitthe area to which the Guardian ad Litem iserv
operated. Given the time of year, where particokasonnel are not always readily available, apresibn
of the time by which a response to the Ombudsmanreguired was sought. This was provided.

HSE requests consideration of resolution process

The HSE sought an opinion from senior counsel.gpoase was issued to the Office of the Ombudsman on
15" September 2008 and, given the organisation’s cangith the content of the report, it sought to

activate any system of internal review that thadefbf the Ombudsman might have in regard to fitgifigs

and recommendations.

"If the Ombudsman operates a system of internaéwewf her findings and recommendations |
would be grateful if you could provide details afhge as we would wish to consider availing of
that process in relation to this particular matter.

| have been advised that the provisions of Seet{8hand Section 8(4) of the Ombudsman Act
1980 vests ample statutory discretion in the Omimaatsto fashion an appropriate opportunity or
process for persons in our position who have beeised that it is not open to them to accept
either the findings or the recommendations conthinghe final draft of the report of the
Ombudsman.

If the Ombudsman does not operate a system ohaiteeview | would be grateful to know what
opportunity or process, if any, she may considdtingaavailable to us with a view to requesting a
full reconsideration of this matter by her. My fer@nce is to consider availing of any opportunity
or process that the Ombudsman considers she mayposition to make available."

(Extract from the letter from the HSE to the Offideghe Ombudsman 1%ept 2010.)

Office of Ombudsman declines possibility of alternte process
The Ombudsman responded by letter ofi 86ptember 2008 rejecting the HSE's contentionthigat
findings and recommendations were ultra vires bewtise unlawful as had been suggested by the HSE.

The Office stated that because its recommendatiens non-binding there is no requirement for any
internal review. (See point 2 above).

The Ombudsman pointed to Section 6(5) and Sec{iohdd the Ombudsman Act of 1980 wherein she
indicated that if the Ombudsman is not satisfiethsthe response of a public body to a recommenalatie
could make a special report to the Oireachtas. Aimmbudsman did not offer any alternative dispute
resolution method and instead stated clearly thigit of the HSE's position, the Office of the
Ombudsman had decided to make a special repdret@ireachtas.

HSE sets out its concerns via solicitor
On 10" October the HSE wrote to the Office of the Ombuaisrxpressing its regret that no alternative



method of resolution of the difficulties was avhllmand in those circumstances the HSE indicatatitth
was instructing its solicitors to deal with the teabn its behalf.

On 14" October the HSE solicitors wrote to the Officettd Ombudsman. In that letter it noted that it is
"unfortunate” that the Ombudsman had decided tcenaadpecial report to the Oireachtas pursuant to
Section 6 before she had heard what the HSE's ¢tegakrns were. In that letter the legal diffimdtwere
clearly set out.

Ombudsman again rejects contention that report is Wra Vires
In further correspondence from the Office of thelfDiisman to the HSE, the Office of the Ombudsman
again rejected the HSE's contention that her ifgetsbn was ultra vires.

From this exchange it was clear that there a @iffee of opinion between the HSE and the Officdef t
Ombudsman.

HSE requests report held until after District Court hearing

Based on the perceived intention of the Ombudsmaulblish the report, the HSE decided that it was
compelled to make an application to the Districtu@do advise and apologise for the fact that, avhil
assisting the Office of the Ombudsman with its stigation, it inadvertently provided the Officetbe
Ombudsman with information which was closely coneddo in camera proceedings. The HSE was
concerned that the in camera rule had been breathedact that an entire social work file was habhded
over is not relevant. It was clear that this sitwaheeded to be remedied before the presidingelidg
Court 20 as the presiding Judge deals with HSEegimns on a daily basis and the HSE required to
maintain its good standing before the Court

The HSE's solicitors wrote to the Ombudsman dhNdvember and indicated that an undertaking was
required that the final draft report would not ledivkered to the Oireachtas in circumstances wherdHSE
had instructed its solicitors to make an applicatmthe District Court at the first appropriatgpopunity in
regard to the breach of the in camera rule.

The solicitors indicated that if there was a diiftg in furnishing that undertaking then it would b
necessary for the HSE to bring an application ¢oHigh Court to restrain the delivery of the regorthe
Oireachtas until such time as the matter couldgemed before the District Court

Date set by Ombudsman to lay report before Oireaclats

On 17" November 2008 the Office of the Ombudsman wrotiéosolicitors for the HSE and stated that the
Ombudsman’s agreement to "the proposed undertékunglikely to be forthcoming”. There was further
correspondence between the Office of the Ombudsmdrthe HSE and the Office of the Ombudsman and
the HSE's solicitors on f'&and 18' November. The Office of the Ombudsman made #rdleat the report
would be laid before the Oireachtas on th8 @November.

In response to this a further very comprehensitterlevas sent to the Office of the Ombudsman dh 19
November.

The letter stated that "the door to making submresbn this report having been firmly closed by the
Ombudsman, the Health Service Executive indicatétiletter of the 10of October 2008 their law agent
would now be taking the lead in the matter."

“The Ombudsman was given proper notice of our tm@rto re-enter the in camera child cases concerne
before the Court responsible for the decisioniation to the welfare of these children.”

The Ombudsman was also specifically notified irt tetter that "a decision to deliver her reporthe
Oireachtas in advance of any judicial determinati@s likely to adversely impact on our client'stigf
access to the Courts".



The Office of the Ombudsman was advised that "thaltd Service Executive has long experience of the
statutory investigation of the Ombudsman Officeaomide variety of matters and that this seriousceam
has only been raised because it appears that @ieéhrBervice Executive, and indeed everyone else
involved, may be in contempt of Court. This probjédentified by the lawyers involved, cannot nosv b
ignored. The Health Service Executive has a dutybey the law and to respect the independence and
integrity of the Courts".

The Ombudsman was reminded that the HSE had atte¢atieneetings to bring home to the Ombudsman
the seriousness of the situation in relation te thatter. The account of the meeting of@Gdtober referred
to in the Ombudsman's letter of thé"x8 November is, | am instructed, a misinterpretain so far as it
asserts that only one key concern was discussefhct, my instructions are that the meeting codere
range of topics including fair procedures and thbts of individuals. In any event the entire nmagtvas

on a "without prejudice” basis. What the HSE did krmow, and was astonished to discover, after these
meetings were concluded, that the Ombudsman hiadtmlready published the concluded report torothe
persons.”

It was pointed out to the Office of the Ombudsntaat t'this is the first occasion on which a publadip in
Ireland has declined to provide a voluntary unde@ntato refrain from taking a discretionary statytstep
where the person affected was preparing to malepplication to Court".

The letter from the HSE asserted that the Ombud'snpassition that she did not understand the legsilsb
of the concerns was unfair and it was pointed loatt 'tthe Health Service Executive has been tryonget
the Ombudsman's Office to look again at the legatext of this investigation but despite the faetttthe
Ombudsman states she is unclear, her office didvait of this opportunity. These requests havenbaet
with a firm and continuing refusal to reconsides thatter.”

District Court hearing 20™ Nov
On the 28 of November, the application in regard to the bheaf the in camera rule came before the
District Court.

The Court was advised by the HSE’s Counsel of tiieerns. Because the matter was ex-parte, the Judg
did not go into the detail of the issue, insteddBecember was fixed as the date by which thegsacthuld
be notified and given an opportunity to attend esgpond if they so desired.

The Office of the Ombudsman was advised by lettanfthe HSE solicitors dated 20th November as to
what had occurred in Court.

The Ombudsman wrote to the solicitors for the HBER@' November and sought to retrospectively rely on
the provisions of the Civil Liability and Courts faf 2004 to explain the handing over of informatend
documentation touching on Court proceedings invgh\ghildren.

Office of the Ombudsman decides to withhold reporand make deletions

The Ombudsman also sought to describe the delofdmgr final report to the two complainant ageneiss
not constituting a disclosure or publication in general sense. The Office of the Ombudsman stased
the complainant agencies had been advised of tlesH&w and that the agencies had been advised tha
any disclosure by them on a matter contained innestigation report might be construed as a coptef
Court. The Office of the Ombudsman indicated &t proposed to make certain deletions from hartep
and that she would withhold the laying of her réf@fore the Oireachtas until such time as she had
decided which deletions and redactions were apjatepr

Office of the Ombudsman invites HSE to accept repor
The Office of the Ombudsman invited the HSE to rameept the findings and recommendations of the
report.

The HSE instructed its solicitors to respond. Tikce of the Ombudsman was informed that the HSE
respectfully disagreed with the legal views adofitigthe Ombudsman in particular in regard to thel Ci



Liability and Courts Act of 2004. It was pointedtaa the Office of the Ombudsman that the ChildeCar
Act was not listed as a “relevant enactment” amddfore the Ombudsman could not rely on the Act to
support her actions.

Civil Liability and Courts Act of 2004

The Office of the Ombudsman was informed that evermid seek to rely on the Civil Liability andd@irts
Act of 2004 then either it or the complainant skiduhve applied to Court pursuant to the provisifhs
Section 40 subsection 4 of the 2008 Act for an Opeemitting "disclosure of documents, informatmm
evidence". (This is the application that was sgbsetly made by the HSE in the C case following a
request for a social work file covered by the Inm@aa rule from the Ombudsman in the course of a
separate investigation).

The HSE's solicitors informed the Office of the Qrdbman that the legal position was the same 8n 20
November as it had been on™September and reasserted that it was not opemwitol the HSE to accept
the findings or recommendations.

Return to District Court on 5" Dec

The matter came before the District Court in C&6ron %' December. A solicitor appeared on behalf of
one of the Guardians ad Litem and a solicitor apgzban behalf of the Ombudsman. The Judge commented
that the Ombudsman would not be entitled to anyidwntation from matters arising in Court 20 and he
referred to a recent judicial review wherein thghdCourt had accepted that reports were genergtdteb
Court and were under the Court's control.

He went on to say that he would not be satisfied slervice on a parent could be affected merely by
notifying the Law Centre at which they had attenifethe past. He said that if necessary the HSHlgh
engage inquiry agents to find the parents. Hetb&igharents ought to be aware what had happemed an
was important that the Court would have their vienwsvhat would happen. The matter was adjourned to
14" January.

2009

Return to District Court on 14™ Jan, 2F" January & 30™ January
On 14" January the matter was adjourned for one weeheadudge had not been available.

When the matter came before the Court on tfieo2January it was adjourned to thé"38 January. A
detailed Notice of Motion was served and the redpahparents and the Guardian ad Litem and the
Ombudsman were advised that the HSE "inadvertgathg information to the Office of the Ombudsman
which had now believed was a breach of the in-camae”. The solicitors for the Ombudsman propased
timetable for filing of documentation with a view the matter being listed for hearing in March pegdhe
Judge’s availability.

Further adjournment was sought by the HSE becawgasi proving difficult to identify the whereabouts
the respondent parents who had not attended Goresponse to a Notice of Motion. The Office @ th
Ombudsman reluctantly consented to that application

Beginning of dialogue to resolve matters

In the meantime, Counsel acting on behalf of th& ld8d Counsel acting on behalf of the Ombudsman
entered into dialogue with a view to agreeing adsa# agreement as to how this particular matter twa
be resolved and further as to how future invesogatmight be managed.

We understand that following this dialogue a comrapproach was drawn up as follows:
Set aside report of the Ombudsman of July 2008
Ensure outstanding monies plus interest paid ta@amm Ad Litem’s.

Set aside two Section 7 Summonses which had bseedgpursuant to the 1980 Act.

10



General annual report to be placed before the Chitaa to reflect that a problem was identified,
that the parties got together and that the partigeslved the problem.

Future conduct of investigations.
One liaison point of contact

System to ensure timelines, effectiveness anddsairn

Return to the District Court on 20" March

The matter was adjourned from time to time for detg of reasons, unavailability of the Judge, no
response from respondent parents. It came befer€aurt on 20 March at which stage a hearing date of
the 28" and 27" of May was fixed.

Solicitor for Office of Ombudsman proposes resolutin

On 25" March the solicitors for the Office of the Ombudsnwrote to the solicitors for the HSE with a
view to investigating whether it "might be possitdeesolve the issue of the non-payment of fees by
agreement between the parties, namely, the HSH;sheGuardian ad Litem and Social Work Serviced a
Beacon Guardian ad Litem Services". The OfficthefOmbudsman suggested a mediator.

The solicitors for the HSE responded to indicate they understood Counsel was now instructedhfor t
Irish Guardian ad Litem Service, Counsel was irséu for the Office of the Ombudsman and that there
was "broad agreement between Senior Counsel fai#teand Senior Counsel for the Ombudsman as to
the merits of the case and how it could be condud@&he suggestion was made that a further meeting
should occur between Senior Counsel and therahttédind offer of a meeting would be taken up. The
HSE solicitors stated "our client appreciates yaignt's offer and suggestion and is anxious takweth
your client towards a speed resolution of this tase

This suggestion was acceptable to the Office ofxtbudsman and by way of letter &t &pril they
confirmed that "we have contacted our Counsel eshketd him to liaise further with the two other seni
counsel in the case.

The matter came before the Court off 2pril. Counsel for the Guardian ad Litem indichteat she was
anxious to institute judicial review proceedings Was unable to indicate what reliefs she would be
seeking. This contention was rejected by the Juddpe Judge directed that the HSE should correspon
with the parties setting out:-

1. The Directions and Orders that they were seekiog ihe Court.
2. The factual basis on which they were being sought.
3. The basis of the jurisdiction and the Court in¢hse on whether or not it was functus officio. He

further directed that the HSE submissions wereetfiled in Court by the Bof May then the
other parties would have until the"16f May to file their submissions and the HSE cdiliela
response if necessary by thé"20 May.

The matter was fixed for hearing on thd'2fid 27th of May. The parties were informed by whietter
that the HSE was making no specific applicatiorelation to the Ombudsman or the Guardian ad Litem
and they were further informed that what they didid not do with in-camera documentation was aenat
for them to address in any application before tharC

Suggestion that District Court hearing be adjourneddue to similar High Court hearing

On 20th May 2009, solicitors for the HSE wrotehie solicitors for the Ombudsman and the solicitors
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the Guardian Ad Litem. The letter indicated thatae was due to come before the High Court in dode
the case involved in camera issues which were "stiidentical" to that before the District Court as
outlined above. The HSE solicitors were instrudtethe similar matteandbelieved that the case would be
heard in June 2009.

The HSE’s solicitor suggested that in the prevgiticonomic climate, it would not be prudent for
publically funded bodies to embark on a lengthyrimggin the District Court where an identical issuas
pending determination in a higher court. The sticsuggested that the District Court matter shaveld
adjourned as a High Court Judgment could bringhgeessary clarity. It was suggested that in ttexim,
Senior Counsel would continue their discussionrggard to agreeing a working protocol.

Meeting with HSE
On the 2% of May 2009, the Ombudsman met with the CEO ofHB&. At this meeting, the CEO set out
the position of the HSE as follows:

. Extreme care must be taken when dealing with dootetien generated in "in-camera
proceedings" a specific statutory exclusion andigifgs of others involved.

. Where the HSE is requested to hand over persofoaimation in its possession to other bodies,
those to whom the information relates are entittekinow of the request and are entitled to
express a view as to whether the information shbalgdrovided and as to the proposed use that is
to be made of it.

. The CEO was aware that there was no disagreembmeédre Counsel for the HSE and Counsel
for the Office of the Ombudsman.

. The CEO was aware that both Senior Counsel aghetdhntthe future both agencies required to
keep lawyers at one remove and that the two th®S€opunsels had discussed the possibility of
nominating a liaison person in order to manageréutingagements between the two agencies and
Counsel for the Office of the Ombudsman suggestedhame of a senior HSE executive who
would be the appropriate person subject to theeageat of the HSE and the Ombudsman.

Rejection of adjournment

Ultimately, neither the Ombudsman nor the Guardahkitem would consent to the District Court
proceedings being adjourned. The adjournment@atfmin was made in good faith in circumstances eher
the lawyers for the HSE believed that the High Cawould hear and determine an identical issués It
common knowledge that when proceedings are bef@auat, the control of those proceedings vests with
the Court. To characterise the fact that the Highr€chose not to hear the matter but urged thigegan
settle, as a breach of good faith is unfair.

The HSE did not make legal submission to District Gurt

The HSE accepts that the legal submissions wermade available to the District Court as SeniorrSel
was delayed in the High Court on another HSE matie23" May and was unable to get to the District
Court on time to articulate the reasons for thdiegion to adjourn or indeed, to proceed with thse in
circumstances where the adjournment applicatiorntiig refused.

It is worth noting, however, that the HSE, Seniou@sel had been in regular communication with Senio
Counsels on the other side and all the indicatiogre that agreement would be achieved.

Agreement reached at meeting between HSE and Officéd Ombudsman

On 2nd June, the HSE's nominated liaison persorahaakitive meeting with the Office of the
Ombudsman. Agreement was reached that in futumatiérial was required by the Ombudsman in the
context of an investigation, which was coveredhsyih-camera rule, then the HSE would issue an
application seeking to lift the in-camera rule sattthe documentation could be furnished. Thedrais
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person left that meeting with the understandingifithis working protocol could be adopted thewis
unlikely that the report would be published.

Advice of High Court

In July 2009, the High Court took the position thatould be unseemly for two public bodies to beai
public dispute and he indicated that the matteukhbe settled. In those circumstances, no judgmen
issued. It is not appropriate to comment on th@deof settlement of the other case, suffice totsay
HSE's position in regard to disclosure of mater@inected with court proceedings remained the same.

Decision by District Court re C Case

In October 2009, the HSE’s nominated liaison persas contacted by the Office of the Ombudsman in
regard to the€C Case.In that the case, the Ombudsman was conductingvastigation having received a
complaint from foster parents. The Ombudsman soaigopy of the social work file. The social wditke
contained court and court related material and ohecuation.

This application came before the court SriN®vember 2009. The application was brought purstethe
Civil Liability and Courts Act of 2004.

The parents of the child concerned had been nibtifiehe application but did not attend court. Thelge
having had the application opened to him immedyatemmented about the importance of the in-camera
rule. The Judge had submissions made to him irrddgahe Civil Liability Act, Statutory Instrumén
Number 469/2008, and the amendment of the 199H&aling with the in-camera rule. The Judge toek th
view that this was such an important issue thegquired to be litigated. He felt that becausentia¢ter was
not argued in front of him, he could not make aislen. He then ruled that the file was to be made
available to him and then having reviewed the fileswould make a decision as to whether or nofilde
should be released to the Ombudsman. He suggéstieid might be appropriate to join the Ombudsman a
a party to the proceedings and said he would censidt over the course of the adjournment. Haesgd

a copy of the Statutory Instrument of 2008 andCh#d Care Amendment Act, 2007.

The social work files were delivered to the Judge an the 15 of December, he granted the order sought
by the HSE authorising the disclosure of the docuat®n to the Ombudsman. The files were couriered
that afternoon to the office of the Ombudsman.

On 2F' December, having engaged in the working protoodl@rovided the office of the Ombudsman with
the information and documentation they required, HISE was surprised to receive a letter from tHe®f
of the Ombudsman advising that a report would nevairl before the Oireachtas.

2010

Further exchange of correspondence

The HSE responded on the™8 January 2010. In that letter, a number of issuere clarified and the
HSE'’s concerns were recapped. Reference was rdhde working protocol and the fact that it hadrbee
implemented in th€ Case.

During March there followed a series of exchanddstters and subsequently a meeting was arrarged t
attempt to resolve this process to the satisfacifdoth organisations.

That meeting took place in April 2010. It was afukepportunity for both organisations to expressit
views but did not result in a specific outcome.

Thereafter, in June 2010, the HSE received notiioethat the Ombudsman proposed to lay a repdorée
the Oireachtas pursaunt to Section 6(7).
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